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Health  Service;  use  of  moneys  fror^  employees  or  match- 
ing coatribution  of  city  in  one  fiscal  year  fur  payment 
of  indebtedness   for  prior  fiscal  year  1^0? 

.oaurarium;      le^^ality  of  payment  of  honorarium  to  city 
officials  who  serve  as   Jurors  for   the  San  Francisco  Art 
Festival  1385 


FIRS  DSPAR?'""^  Year  1959 

Opinioti  :io, 

SMPLCYaS 

Miaeellanecuaj   whether  off-duty   -  attached   to  Pira 

Dspartmerit  calJs  d   for  duty  and   iajursd   oa  duty   should 

receive  disability  leave   or  sick  leave  pay  13^-3 


-G-  Year  1959 

Opinion  ITo. 

GAR  AGS 

Portsmouth  Square;  legality  of  1^06 

GUARD 

Llfej      te  rporary  etnployeos,   power  of  Health  Service  T*oard 

to   exe-^-pt  employees  who  are  tnornbers  of  Retireraent  System 

because  of  tlieir  temporary  omploynent  or  due    to  their  low 

iicome  13^6 

GUARDIANSHIP 

lacoaipetaotaj      old  a  g©  security  smymeataj   right  thereto 

of   person   judicially  declared   incompetent  lUOij. 


-H*  Year  19^9 

Opiaion  No, 
pJU,  OF  Vu^a^::rs 

Hariageraeafcj      authority  of  Poard  of  Supervisors   to  do- 

signate  the  ftecroation  and  Park  Commissioners  as  the 

authority  to   manaj^a  and  conduct  the  annual  flower  show  11^6 

HEAD 

Dapartnoat;     no  authiority  to  grant  leave  to  employee 

aeekin,i;  public  cffico  136i|. 

HEALTH  CuDiS 

Section  l*?"^  re  Ixaa  on  real   prooerty  1375A 

Lois  iiapsford;      socxai   service  worker;   disciplinary    pro- 

caodiii ,  under   al^ii;    sufficieacy  of  jj^eneral   cliar-sea  when 

clarifying  atatament  is  requested  1395 

Public   Welfare;      should  disinterosted  persons  bo  exclu- 
ded from  hearings   to  deterrHine  whether  adult  child   shall 
be   x^leased  from  contributing  toward  th©   support  of  par- 
ent 1360 

HONC?ARIU?'i 

San  franciaco  Art  Festival;,   legality  of  payment  of  -  to 

city  officials  who  serve  as   Jurors  for  festival  13^5 


KiSALTH  SSRViCii;  SYSTiiM  Year  19^9 

Opinion  Uo. 

ASSE::-:r:..:rrs 

Use   of   J      legality   of  assessment   of  :?Btabers  of  any   one 

of  tovtr  health  plans  under   sl72,l,5  and   uae   of   such  as- 

sessnonts  for  benefits   or  reserves  establisaed  for  meni- 

bers   of  any  plan   other  than  plan  of  member  1390 

CONTRIBUTIONS 

Resigned  employee sj      must   tae   city   contribute    to  health 

service   fund  for  resigned   employees   or  officers,    can   the 

Health  3ervj.ce   deny  membership  after  an  exenptlon  has 

teen  removed  1391 

SXSMPTION 

Tamporary  employees;   power  of  the  Poard  to  exempt  em- 
ployees who  aro  members  of  the  Retirement  System;  be- 
cause of  their  being  temporary  employees  or  due  to  their 
low  income  13B6 

IHDSET2DN3SS 

Payment  of;   use  of  moneys  fror-i.  employees  or  matching 

contribution  of  city  in  one  fiscal  year  for  payment  of 

-  for  prior  fiscal  year  ll;07 

MEMBSRS 

Permanent  employees  becoming  -  1371 

Voluntary;  must  the  city  and  county  of  San  Francisco 
and  the  San  Francisco  Unified  School  District  contribute 
to  the  cost  of  the  voluntary  -  of  tho  Health  Service  Sys- 
tem 1379 


PLANS 


Length  of  membership;      power  of  T'oard    to   require   member 

to  remain  in  a  plan  for  a  definite   period  of  time  1392 


-i.— 


'old  age   security;      pftiymeata,    right    thorato   of   person 
judicially  declared   iacompateat 

INDliiPTaiJNLlSS 

Payneni:  of;  Maalth  Service  i'.ystem;  use  of  rioneys  from 
employeus  or  :natehlng  coatributiort  of  city  in  oaa  fis- 
cal year  for  payment  of  -  for  prior  fiscal  year 

INSUHANCK 

F'ira;'     scnool  department  application  of  statutory  law 
the  re  to 

0b,l90ta  of  art;      permaneat  loan  of   to  Da  Young  Museum 
under  restrictive  ajjreo.'noat 


Year  1959 

Opinion  iJo, 

ll+Oi; 

1407 

II4.OO 
1373 


-J-  Yaar  1959 

Opinion  No, 

JURORS 

■o-iorariam;      loAjality   of   paymeat  of   -   to  city   officials 

who   serve  as   -  for  tha  San  Fraacisco  Art  Festival  1.385 


-L-  ^©ar  1959 

Gpiaion  No, 

LAND 

Surplus  city  owned;   proposed  sale  of  »  on  Portola 

Drive  in  bt,    Francis  Wood  139'5A 

LAu?^Dra;:;s 

Wholesale  and  retail;      distiaction,    zoainji  ordinance 

applied   to  1399 

LEASB 

AgreeTiOat  between  lessor  and   lessee;      no  power   in 
Board   of  Supervisors   tc  waive   conditions  a/p^eed   on  be- 
tween lessor  end   lessee;    comprehensive   zoning  ordinance  139U 

Comprehensive    zc  ning  law;      application  of  on  leases 

wherein   the   lessee  and   lessor  have   agreed   to   be  bound 

by  prospective   lOijislation  139liB 

Parking;      Cflndlestick   Paric;    procedure    to  be  adopted 

by  Recreation  and   Park  Conrnissicn   in  awarding  parking 

-  for  ball  park  1379A 

Silva   Tract;      disposition  of  procaods   of  sale,    or   sal© 
and   -,    of   property   in  San  Mateo  county   known  as   the   Sil- 
va   tract;   application   to   retirement  of  bonded   indebted- 
ness I3P2 

LSAVj; 

Disability;   whether  off-duty  miscellaneous  employee 
attached  to  the  Fire  Depart'ient  call  for  duty  and  in- 
jured on  duty  should  receive  -  or  sick  leave  pay  13^3 

To  run  for  office;   department  has  no  authority  to 

grant  -  to  employee  seeking  public  office  13?"^ 

LIABILITY 

Insurance;  Jefferson  school;  fire  Insurance,  school  de- 
partment application  of  statutory  law  thereto  li^OO 

Trustees;   personal  -  of  the  trustees  of  the  De  Young 

Museum  in  operation  of  t  lie  museum  1376 

Trustees;  personal  -  of  t he  trustees  of  California  Pa- 
lace of  the  Legion  of  Honor  in  operation  of  that  insti- 
tution 1377 

Marria<^e;   S69.^  Civil  Code;  whether  marriage  -  issued 

prior  to  the  effective  date  of  said  section.  Sept  18,19159, 

are  affected  by  the  limitations  contained  therein  11+03 


-L-  Year  19^9 

upinioa  I'j'iJ, 

Advantages;     acceptanco   of  note  rathor  than  taking  a 

-  on  roal  property   uador  the   present  prt)ViSu.ons   of    ;rl5''' 

of  our  Health  Code  1375A 

LIMITATIU?J3 

i.Qieiht;   anza  Viato    tract;    coastitutioaality  of  ordizi- 

aace   imposing  varying  rriaximum  haight   «  on  buildings   in 

tractj    effect  jf  deod  restrictions  on  city's  power  in 

prascribin-i  maximum  heights  for  buildings  1370 

Height;      specific  height   -  not  affected  by   provisions 

cf   ccTnnrohoasive   zonin^i  ordinance  1369 

LISTS 

'Expired;    civil   service  procedure;    expiration  of  list  of 
ollgifcles;    effect   thereof  o-i  pending;  requisitions  I3PI 


-?4-  Year  1959 

Opinion  No. 

Streets;   resurfacini^  of  strsats  by  city  crsw3  as  - 

and   "repair"  1375 

MAPS 

Zoning;      protests,    new  zoning  ordiaancQ,   affect   of 

private  covenants   in  doads  which  purport   to  restrict 

the   use  of  property  1393 

Brown  Act;      city  council  -  not  open  to  public;    is   this 

a   violation  of  1 375B 

Union  Square;      ii'ocreation  and   Park  Commission,    legality 

of  regulations   relative    to   use   of   Union  Square  li|.01 

Public   Welfare;      should   disintorestad   persons  ba   exclu- 
ded from  hearin^^s   hold   under  CC  8206,7   to  determino 
whether  an  adult   ci^ild   shall  be   released  from  coontribu- 
ting  toward  the    support  of  parent  13^0 

Regional   V-ater   ".Pollution  Contrc;l  Board;      William  Blake, 
Incompatibility  of  offices  139lMi 

Health  plans;      power  of  Health  Sarvice  Foard   to   require 

member  to   renain  in  a  plan  for  a  dofinita   period   of   tirae  1392 

Health   Service   System;      permanent  employeas  becoming  - 

when  do  cuntributlcns   contnanca  1371 

Voluntary;      Health  Service   iiystar!;   must   the   city  and 

county   of  San  Francisco  a  ad   the   San  Francisco    Unified 

School  District  contribute  to  the   cost  of  the  voluntary 

me^ibars   of    the   Ftealth  Service   System  1379 

MONASTERY 

Hearst;      liability   of   trustees,   in  operation  of  the  Museum  1376 

Unused  contributions;      Health  iiervice  Systan,    use   of  - 

from  employaes   or  matchinii  coatributiua  of   city   in  one 

fiscal  ^ear  for  payment  of  a.ndebtednes3  for  prior  fiscal 

year  ll+O? 

y^.OSK..    STA:iLi:,Y 

brown  Act;      city  council  msetinf^  not  open  to  public,    is 

this  a   violatioa  of   the  Lrown  Act  137i?B 


-l«f-  Year  19^9 

Opinion  No, 

M'JSIC 

Llv©;      application  of  ordinanca  No,    B3k   to   the  play- 
ing of  -  as  ooastituting  a   theatrical  parformance  with- 
in meaning  of  the   ordinance  ll+O^ 


MUHICIPAL  RAILWAY  Year  1959 

Opinion  i'Jo 

Social  skc'Mi'py 

iitnployeea;      taxes   paid   under  protest  13&7 


-N-  Year  l<3p9 

Opinion  :iu, 

NO?a 

Acceptance   of;      -  rather   than   lion  oa  ryal  property   under 

tho   presaat  proviaioaa  of    il53  ot    the   Health   Cede  1375A 


-0-  Year  1959 

Opinion  No. 

QB«)ECTS  OP  ART 

Agreement;   loan  of  -  acceoted  under  restrictive  loan 

agreement  1373 

Photographs;   De  Young  Memorial  Kuseurc;  le^al  right 

to  make  agreement  for  reproducing  photographs  of  - 

for  commercial  sale  1372 

OFFICE 

Public;   civil  service  employee;  department  head  has 

no  authority  to  grant  leave  to  employee  seeking  -  133i+ 

OLD  AGE  S^Cli^^TTY 

"incompetents;  right  af  to  payments  of  person  judicial- 
ly declared  incompetent  ll+Oii 

OBDINANCE 

Covenants;  new  zoning  -,  effect  on  private  covenants 

in  deeds  which  purport  to  restrict  the  use  of  oroperty        1393 

Height  limitations  J  constitutionality  of  -  imposing 

limitations  on  buildings  in  Anza  Vista  tract;  effect 

of  deed  restrictions  on  city's  power  in  prescribing 

maximum  heights  for  buildings  1370 

One-for-one;  application  when  existing  dwelling  is 

converted  to  greater  or  lesser  nujaber  of  dwelling  units       1396 

Parking;  one-for-one;  necessity  for  apolication  for 
parking  variance  where  dwelling,  units  were  converted 
or  constructed  before  enactment  of  one-for-one  parking  -      1378 

Re  residential  building  record;  constitutionality  of 
-  requiring  that  a  report  of  residential  buiiding  re- 
cord be  obtained  prior  to  sale  or  exchange  of  building       ll|09 

Zoning;  distinction  between  retail  and  wholesale  clean- 
ing plants  1399 

Zoning;   specific  height  limitations  not  affected  by 

provisions  of  comprehensive  zoning  -  13'39 

Zoning;   no  power  in  Board  of  Supervisors  to  waive  con- 
ditions agreed  on  between  lessor  and  lessee  1391+ 

ORDIl^NCE  NO.  83U 

Live  music;   application  of  -  to  the  playing  of  live 

music  as  constituting  a  theatrical  performance  within 

meaning  of  the  ordinance  li|05 


-?- 


PARivIlT 

Support;  should  disinterested  persons  be  excluded 
from  hearings  to  determine  whether  an  adult  child  shall 
be  released  from  contributing  toward  the  support  of  - 

PARKING 

Oandleatlck  Park;  procedure  to  be  adopted  by  Recrea- 
tion and  Park  Commission  In  av/arding  -  lease  for  ball 
park 

One-for-onej  application  when  existing  dwelling  is 
converted  to  greater  or  lesser  number  of  dwelling 
units 

One-for-one;   necessity  for  application  for  parking 
variance  where  dwelling  units  were  converted  or  construc- 
ted before  enactment  of  one-for-one  parking  ordinance 

PARKS 

r/aesj  Recreation  and  Park  Comrr^ission,  legality  of  reg- 
ulations relative  to  use  of  Union  Square 

Old  age  security;  rights  thereto  of  person  judicial- 
ly declared  incompetent 

Sick  leave;   "wages"  under  Federal  Social  Security  Act 

Live  music;  application  of  ordinance  ho»   83I4  to  the 
playing  of  live  music,  as  constituting  a  theatrical  « 
within  "meaning  of  the  ordinance 

PLAINS 

Eeagth  of  rnetfiberehip;     power  of  ileal th  Service  System 
to  require   a  member   to  remain   In  a   health  plan  for  a   - 
definite  period   of  time 

PLANTS 

cTeaninK;      zoning   ordinance;    distinction  between  retail 
and  wholesale  cleaning  - 

PQRTOL^    DRIVE 

SurolusTand;      proposed   sale    of 

PORTSMOITTH  SQTTARE 

Garag:e;   lep&llty  of  in 

Work  of  art;   not  a  work  of  art  as  defined  in  §i+6  of  the 
charter 


Year  1959 
Opinion  No, 

1330 


1396 

1378 

liiOl 

lUoU 

11|10 

1392 

1399 
1395^ 
1UO6 
11+02 


-p- 


PRQCEiPS 

Sale  of  utility  property?   Silva 
proceeds  of  sale;  application  of 


tract;  disposition  of 
to  retirement  of  bond- 


ed indebtedness 


PROCEDimE 


List  of  eligiblesj 
ing  requisitions 


effect  of  expiration  of  list  on  pend- 


PROPBaTY 


Building  record;   constitutionality  of  ordinance  requir- 
ing that  a  report  of  residential  building,  record  be  ob- 
tained prior  to  sale  or  exchange  of  building 

Covenants;   new  zoning  ordinance,  effect  of  on  private 
covenants  in  deeds  vihich  purport  to  restrict  the  use  of 
property 

Note  or  lienj   accepting  a  note  rather  than  taking  a 
lien  on  real  -  under  the  present  provisions  of  §153  of 
the  Health  Code 


Year  1959 
Opinion  No. 

1382 
1381 

1U09 

1393 


PROTEST 


Police  erainlnation; 
Feder 


C30  Captain,  -  made  by  Louis  H. 


1375A 


1398 


POLICE  DEPARTMENT  Year   1959 

Opinion  No, 

EXAMINATIONS 

Protestj      Q80  Captain;   Louis  H.   Feder  protesting  139B 

ORDINANCE   NO.    83i| 

Live   music;      application  of  -   to  the   playing  of  live 
music   as   cons ti tut inij  a   theatrical   performance   as  with- 
in meaning  of   the   ordinance  1^05 


PTJBLIC  WELFARE  DEPARTMI-KT  Year  1959 

Opinion  Nd. 

DI£CI?LI^/F 

Lois  Isapsford;  T157  social  service  worker;  disciplinary 
proceeding  under  SI5I4.  of  the  charter;  sufficiency  of  gen- 
eral charges  vihcn   clarifying  statement  is  requefited;  de- 
lay of  hearing  beyond  30  days  at  request  of  accused  person       1395 

Confidential}   should  diBintereate-d  persona  be  excluded 
from  -  held  under  CC  i?06.?  to  determine  whether  an  adult 
child  shall  be  released  from  contributing  toward  the  sup- 
port of  parent  I38O 

OLD  kGL   bl.C.JRITY 

Incompetents;   payments,  right  thereto  of  person  judicial- 
ly declared  incompetent  11^01+ 


PUBLIC  V'ORKE   DE^PARTMliNT 


STREi:TS  ^   ^   ^   ^ 

^Teeurfacirit.,;   definition  of  resurf&cinfc  of  streets  by 

city  crews  as  "maintenance"  end  "repair" 


Year  1959 
Opinion  No. 

1375 


-R- 


RICQRD 

Residential  building;   CDnstitutionality  of  ordinance 
requiring  that  a  report  of  residential  building  -  be 
obtained  prior  to  sale  of  residential  buildings 

REPA  IR 

sTreetsj  resurfacing  of  streets  by  city  crews  as  "main- 
tenance*' and  - 

RJLPRODIJCTJONS 

Object  of  art;  De  Young  hemorial  Museum,  legal  right 
to  make  agreement  for  reproducing  photographs  of  objects 
of  art  for  comraercial  sale 

REQUISITION 

Civil  service;  expiration  of  list  of  eligibles,  effect 
thereof  on  pending  - 

RESTRICTIONS 

Union  'quare;   Recreation  and  Park  Conunlssion,  legality 
of  regulations  relative  to  use  of  Union  Square 

REVENUE  '£   TAXATION  CODE 

Assembly  Pill  No.  26 7U;  adding  §l8l5  to  -;  triennial 
survey 

RP:21QNING 

Broadway  and  Pacific;  specific  height  limitations  not 
affected  by  provisions  of  comprehensive  zoning  ordinance 


Year  1959 
Opinion  :io, 

1U09 
1375 

1372 
1331 


liiOl 


1370A 


1389 


KhOni^mOU  hUD  PAR^    DLPARTl^ii-l^f  iTear   1959 

Opinion  i^o. 

CAtJDLI-^TIGK   P^RK 

Parking;    "procedure   to  be  adopted   in  awarding  lease  for 

parking  at   -  1379A 

Xanagement;     authority  of  Board   of  Supervisors   to  desig- 
nate  the  Recreation  end    Park  Coimnissi oners   as   the  au- 
thority  to  manage   and   conduct   the  annual   -  ll^OQ 

Us©   of;      legality  of  regulations  relative  to  the  use   of  li|01 


RETIREMENT  BOARD  Year  1959 

Opinion  Ho* 

Health  Service  System;  power  of  the  Health  Service 

System  to  exempt  employees  who  ere  rcea.bers  Df  tae  ^B" 

tirement  System,  because  of  their  being  -( teicporary) 

or  due  to  their  low  incouie  1388 


-S-  Year   1959 

opinion  No. 

ST.    FRANCIS  KQOD 

i:urnlus   city-owned   land;     nrooosed  sale   of  on  Portola 

Drive  139$A 

Photographs;  De  Yound  Kuseuin;  legal  right  to  wake  ag- 
greeraent  f^r  reproducing  photographs  of  objects  of  art 
for  coiTiPiercial   -  137? 

SAN   FRA-JCISCO  APT   Pti;TIVAL 

Jurors ;  legality  of  peytncnt  of  honorarium  to  city  of- 
ficials who  serve  as    jurors   for  -  1335 

Siih    '^kmmCO  BAY  i-P.lM  Tik?lT'  Tn/K^rf  PIgTPICT 

Treasurer;  whether  bond  of  Treasurer  of  QCSF  is  effec- 
tive and  obligatory  regarding  his  activity  as  treasurer 
of     -  lUll 

&AN    ijTRi%KCISCO  COUNCIL   OF  DISTRICT  MfcRCiiiiNTS'    ASLuOIATIONS 
7:; one   change;      comprehensive   zoning  ordinance,   no  power 
in  Board    of  Supervisors    to  waive   conditions  agreed    on 
between  lessor  and  lessee  139U 

SAN   F^PVCl'dCO  VniFIhD  SCHOOL  DISTRICT 

Contributions;  must  the  city  and  county  of  San  Francis- 
co and  the  -  contribute  to  the  cost  of  voluntary  membera 
of  the   health  Service  System  1379 

LOIS  SAPSP'Q'D 

Disciplinary  proceeding;   sufficiency  of  general  charges 
when  clarifying  statement  if  requested;  delay  of  hear- 
ing beyond  30  days  at  request  of  accused  person;  §l5U  !•«       1395 

SCHOOL 

Jefferson;   fire  insurance;  school  department  application 

of  statutory  law  thereto  li|.00 

SLLP-INCP^IMT?/ATIOi'J 

Building  record;  constitutionality  of  ordinance  requiring 
that  a  report  of  residential  building  record  be  obtain- 
ed prior  to  sale  or  exchange  of  residential  buildings  11+09 

SHOW 

Plower;   authority  of  Board  of  Supervisors  to  designate 

the  Recreation  end  Park  Commissioners  as  the  authority 

to  manage  and  conduct  the  annual  -  1408 

SILVA  TRi.CT 

Disoosition  of  property;   proceeds  of  sale  and  lease; 

application  to  retirement  of  bonded  indebtedness  1382 


-t;-  Year  1959 

Opinion  !>J0. 

SOCB^L  &£CT?RITY 

Municipal  Railway  employeet;      taxes   under  protest  138? 

SUCIAL  SIsCOPTTY  />CT 

"Vages"   under;      sick  leave   nay  as   "wages"   under   -  ll|10 

STRUTS 

Hesurfacing;  by  city  crews  as  "maintenance"  and  "repair"       1375 

SUPPORT 

Release  of  reponsibility;  should  disinterested  persona 

be  excluded  from  hearings  re  I38O 

Defined;   legality  of  Portsmouth  i-quare  garage  li|06 


SIiERIFP  le&v  1959 

Opinion  No. 

>y  employee;   departrr.er't  head,  no  authority  tJ  grant 
leave  to  omployee  seeking  public  office  138^ 


STATE  BOARD  OP  ECUALIZATION  Year  1959 

Opinion  No. 

ASSEMBLY  PILL  ?30.  26 7U 

Trien.iial  survey;      addincj   iil3l5  to  Reven^ae  and   Taxa- 
tion Code  I37OA 


-T-  ^ear  1959 

Opinion  No* 

TAXIS 

Social  Security;  applicable  to  Municipal  Fellway  em- 
ployees, -  paid  under  protest  138? 

TRANSPIrff 

Health  clans;  power  of  Board  to  require  member  to  re- 
main in  the  plan  for  a  definite  period  of  time  139? 

TRUL'TE-FS 

Liability;   personal  liability  of  the  -  of  the  Calif- 

ornia  Pslace  of  the  Legion  of  honor  in  the  operation  of 

that  institution  1377 
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SUBJECT:   CONSTITUTIONALITY  OF  ORDINANCE  IMPOSING  VARYING 

MAXIMUM  HEIGHT  LIMITATIONS  ON  BUILDINGS  IN  ANZAVISTA 
TRACT;  EFFECT  OP  DEED  RESTRICTIONS  ON  CITY'S  POWER 
IN  PRESCRIBING  MAXIMUM  HEIGHTS  FOR  BUILDINGS 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"At  meeting  held  May  15,  1959,  the  Public  Buildings, 
Lands  and  City  Planning  Committee  had  for  consideration 
proposed  ordinance  adding  a  new  section  to  the  Building 
Code  relating  to  heights  of  buildings  in  the  Anzavista 
Area.   The  ordinance  provides  for  height  restrictions 
on  construction  throughout  the  tract  to  range  from  20 
feet  on  some  structures  to  35  feet  on  others. 

"Certain  property  owners  in  the  Anzavista  Tract, 
who  will  be  affected  by  the  terms  of  this  proposed 
ordinance,  attended  the  meeting  and  protested  enactment 
of  the  ordinance  as  an  infringement  on  their  constitu- 
tional rights  to  the  use  of  their  property.   The  claim 
was  made  that  at  the  time  these  owners  bought  their  lots 
the  deed  restrictions  called  for  a  height  limitation  of 
35  feet,  but  the  proposed  ordinance  will  cut  them  down 
to  lesser  figures.   Those  who  have  not  built  as  yet  wish 
to  preserve  their  right  to  build  to  the  heights  con- 
tained in  the  deeds;  those  who  have  already  built  feel 
they  should  be  permitted  to  retain  the  right  to  add  onto 
their  buildings  if  they  so  desire  in  the  future. 

"The  Committee  requested  that  your  department  analyze 
the  terms  of  the  subject  ordinance,  copy  of  which  is  sent 
you  herewith,  and  furnish  them  with  your  opinion  as  to 
whether  or  not  its  terms  constitute  an  unconstitutional 
infringement  on  the  property  rights  of  the  owners  in 
question. " 

OPINION 

The  ordinance  attached  to  your  letter  provides  for  varying 
height  limitations  within  the  general  Anzavista  area.   The  basic 
limitations  are  25,  30  and  35  feet,  applicable  to  particular  de- 
signed blocks  and  streets. 
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The  20  and  28  foot  limitations  apply  to  individual  lots. 
These  lots  are  under  single  ownership  and  the  heights  were  agreed 
to  by  stipulation  as  a  condition  to  the  rezoning  of  the  lots  from 
first  to  second  residential.   Such  stipulations  constitute  existing 
valid  restrictions  on  the  use  of  the  property.   {Sec.  47,  City 
Planning  Code;  City  Attorney's  Opinion  No.  367,  dated  May  2,    1951.) 
Consequently,  I  feel  that  no  constitutional  problem  is  presented  by 
these  particular  variations. 

As  to  the  effect  of  the  existing  deed  restrictions  on  the 
power  of  the  City  to  provide  a  lesser  maximum  height  limitation,  the 
law  is  that  a  municipality  is  not  restricted  in  the  exercise  of  its 
police  power  in  regulating  the  use  of  property  by  private  agreements 
imposing  restrictions  on  such  use.   ( 0 ' Rourke  v.  Teeters,  63  Cal. 
App.  2d  349;  Opinion  of  City  Attorney,  No.  II68,  dated  June  10, 
1957.)  Consequently,  the  existing  deed  restrictions  limiting  the 
maximum  height  of  the  buildings  to  35  feet  do  not  of  themselves  con- 
stitute a  legal  deterrent  to  the  enactment  of  the  proposed  ordinance 
providing  for  lesser  maximum  height  restrictions. 

The  general  power  of  a  municipality  to  impose  regulations 
with  respect  to  the  height  of  buildings  is  now  unquestioned  both 
as  to  the  municipality  at  large  and  to  particular  and  limited  dis- 
tricts.  (Brougher  v.  Board  of  Public  Works,  205  Cal.  426,  107  Cal. 
App.  15;  Welch  v.  Swasey,  214  U.  S.  91,  53  L.  Ed.  923.) 

In  the  enactment  of  such  legislation  applicable  to  par- 
ticular areas,  quite  obviously  the  line  must  be  drawn  at  some  point 
and  the  inevitable  effect  will  be  to  have  adjacent  properties  with 
different  regulations.   In  this  connection,  the  court  in  the  Brougher 
case,  supra,  107  Cal.  App.  15,  pointed  out  as  follows  at  page  22: 

"It  seems  well  settled  that  a  municipality  may  in 
proper  cases  regulate  as  to  height  of  buildings  both  as 
to  the  municipality  at  large  and  to  particular  and  limited 
districts;  and  it  would  seem  to  be  nothing  unreasonable  or 
arbitrary  or  a  variance  with  considerations  looking  to  the 
securing  of  adequate  supply  of  sunlight  and  to  overcome 
obstruction  against  the  diffusion  of  the  same  that  a  muni- 
cipal, regulation  of  maximum  building  height  for  a  munici- 
pality within  which  is  embraced  territory  diversified  by 
many  hills  should  be  addressed  to  and  bear  some  relation 
to  the  physical  peculiarities  of  the  local  and  specific 
areas  into  which  the  municipality  is  capable  of  division. 
That  such  local  physical  condition  may  afford  warrant  for 
the  operation  of  legislative  discretion,  looking  at  least 
to  the  general  diffusion  of  sunlight  and  the  retention  of 
adequate  light  for  residential  purposes,  would  seem  manifest 
under  the  present  status  of  the  law  in  regard  to  the  public 
welfare. 
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"Appellants  argue  that  the  ordinance  is  unreason- 
able, arbitrary,  unequal  and  confiscatory  because  it 
does  not  apply  to  other  portions  of  the  same  zoning 
district.   In  this  contention  appellants  are  first  met 
by  the  well-recognized  rule  that  the  legislative  body 
must  be  presumed  to  have  fairly  passed  upon  the  facts  and 
determined  that  there  was  reasonable  ground  for  the  terri- 
tory selection.   All  zoning  prohibiting  the  carrying  on  of 
certain  classes  of  business  must  establish  boundaries  and 
districts,  and  the  legislative  body  is  accorded  wide  dis- 
cretion in  determining  fairly  where  the  line  shall  be 
drawn  and  where  in  its  opinion  conditions  differ  materi- 
ally from  conditions  elsewhere.   The  mere  fact  that  the 
district  selected  may  be  part  of  one  or  more  zoning 
districts  or  fire  districts  is  no  more  important  than 
would  be  the  fact  that  the  district  selected  comprises 
parts  of  more  than  one  ward  or  supervisoriaD.  district." 

However,  in  the  Brougher  case,  the  ordinance  considered  by 
the  court  imposed  the  height  restrictions  uniformly  within  a  limited 
geographical  area  bounded  by  designated  streets.   Here  the  regula- 
tions vary  as  to  particular  streets  within  the  general  geographical 
area  or  district,  the  variance  being  fundamentally  premised  on  the 
differences  in  topographical  conditions  within  the  same  area. 

On  the  precise  situation  involved  here  I  can  find  no 
direct  precedent  in  prior  decisions  of  the  courts.   However,  height 
regulations  specified  on  a  street  rather  than  on  an  area  or  district 
basis  I  find  to  have  been  both  sustained  and  declared  invalid  by  the 
courts  under  particular  factual  situations.   Thus,  in  the  case  of 
Palmer  v.  Mann,  I98  N.Y.S.  5^8,  height  regulations  were  changed  from 
a  one  and  one-half  times  the  width  of  the  street  to  a  three-quarters 
times  the  width  of  the  street  basis  on  certain  streets  with  the  con- 
sequence that  different  regulations  pertained  with  reference  to 
properties  on  opposite  sides  of  the  same  street.   The  court  upheld 
the  regulation  in  its  application  to  the  particular  property  in 
question,  and  pointed  out  as  follows  at  pages  552-553: 

"The  petitioner  also  contends  that  the  amendment  is 
unreasonable,  oppressive,  discriminatory  and  unlawful,  .  .  . 

"Since  the  amendment  was  within  the  power  of  the  body 
which  passed  it,  the  presumption  is  that  it  is  reasonable 
and  just,  and  the  judicial  power  to  declare  it  void  can  be 
exercised  only  when,  from  the  inherent  character  of  the 
amendment  or  from  evidence  showing  its  operation  and  effect, 
it  is  demonstrated  to  be  otherwise.   The  burden  of  showing 
the  unreasonableness  from  evidence  is  on  the  person 
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asserting  it.   People  ex  rel.  Knoblauch  v.  V/arden  of 
Jail  of  Fourth  Dist.  Magistrate's  Court,  216  N.  Y.  15^* 
110  N.  E.  451.   It  cannot  be  said  as  matter  of  law,  on 
the  facts  appearing  in  the  papers,  that  the  amendment  Is 
unreasonable  and  unjust,  and  it  would  seem  after  careful 
consideration  that  the  amendment  meets  every  known  test 
as  to  reasonableness,  and  that  it  is  not  discriminatory 
nor  oppressive,  and  that  It  was  adopted  to  secure  safety 
from  fire,  or  other  dangers,  to  promote  public  health 
and  welfare,  to  promote  the  most  desirable  use  for  which 
land  in  the  district  may  be  adapted,  and  to  conserve  the 
value  of  buildings  therein." 

In  the  case  of  La  Salle  National  Bank  of  Chicago  v.  City 
of  Chicago,  125  N.  E.  2d  609,  by  a  process  of  rczonlng,  strips  of 
land  fronting  on  Sixty-seventh  Street  and  South  Shore  Drive  In  the 
City  of  Chicago  were  changed  from  a  I98  foot  maximum  height  limita- 
tion to  a  45  foot  maximum  height  limitation.   The  court  did  not 
Invalidate  the  amendatory  ordinance  but  held  the  section  imposing 
height  limitations  unreasonable,  arbitrary  and  void  in  so  far  as 
it  pertained  to  the  property  of  the  plaintiff  in  the  action.   The 
court  found  that  the  highest  and  best  use  of  the  land  was  for  an 
apartment  building  exceeding  the  limitation,  that  enforcement  of 
the  amendatory  ordinance  would  Impose  a  substantial  hardship  on 
the  plaintiff,  and  that  the  value  of  surrounding  properties  would 
not  be  appreciably  diminished  by  the  contemplated  structure.   In 
the  course  of  its  opinion  the  court  pointed  out  the  fundamental 
principles  uniformly  considered  and  applied  by  the  courts  in 
determining  the  validity  of  this  type  of  regulation  (pp.  612-613): 

"While  a  city  may  thus  enact  zoning  ordinances  imposing 
burdens  and  restrictions  upon  private  property  and  its 
use,  the  governmental  power  so  delegated  to  Interfere  with 
the  general  rights  of  property  owners  is  not  unlimited. 
An  exercise  of  the  power  is  valid  only  when  it  bears  a 
reasonable  relation  to  the  public  health,  safety,  morals 
or  general  welfare,  Hannifin  Corp.  v.  City  of  Berwyn, 
1  111.  2d  28,  115  N.  E.  2d  315,  and  although  a  zoning 
ordinance  may  be  valid  in  its  general  aspects,  it  may 
nevertheless  be  Invalid  as  applied  to  a  particular  piece 
of  property  and  a  particular  set  of  facts.   People  ex  rel. 
Joseph  Lumber  Co.  v.  City  of  Chicago,  402  111.  321,  83 
N.  E.  2d  592.   The  question  whether  the  required  relation 
exists,  or  whether  the  ordinance,  on  the  other  hand.  Is 
essentially  arbitrary  or  unreasonable,  is  one  which  is 
subject  to  judicial  review.   Offner  Electronics,  Inc.  v. 
Gerhardt,  398  111.  265,  76  N.  E.  2d  27.   However,  where 
there  is  room  for  a  legitimate  difference  of  opinion 
concerning  the  reasonableness  of  a  particular  ordinance. 
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or  where  the  question  of  reasonableness  is  fairly 
debatable,  the  courts  will  not  Interfere  with  the 
judgment  of  the  legislative  body.   The  presumption 
is  in  favor  of  the  validity  of  the  ordinance,  and  the 
party  attacking  it  has  the  burden  of  showing  affirm- 
atively that  it  is  arbitrary  and  unreasonable. 
Wesemann  v.  Village  of  La  Grange  Park,  407  111.  8I, 
9h   N.  E.  2d  904. 

"In  determining  whether  a  particular  ordinance  is, 
in  fact,  in  the  interest  of  the  public  welfare,  each 
case  must  be  considered  on  its  own  peculiar  facts." 

Unquestionably  the  legislation  nov;  before  the  Board  is 
valid  in  its  fundamental  concept  and  overall  purpose  of  providing 
a  maximum  height  limitation  on  buildings  in  the  Anzavista  district. 
However,  in  my  consideration  of  the  varying  llnitations  specified 
in  the  ordinance,  I  find  myself  in  the  same  situation  as  I  found 
myself  when  considering  the  provisions  of  the  billboard  legislation 
recently  enacted  by  the  Board,  my  opinion  No.  1355j  dated  May  14, 
1959^  and  my  answer  must  be  the  same,  namely,  that  I  am  unable  to 
state  as  a  matter  of  law  that  any  particular  height  limitation  v/ould 
be  held  to  be  valid  or  would  be  held  to  be  invalid  when  applied  to 
a  particular  property  under  a  particular  set  of  facts. 

I  note  that  the  City  Planning  Commission,  the  body  charged 
with  the  duty  of  planning  the  physical  improvement  and  development 
of  the  City  and  County,  has  recommended  the  proposed  ordinance  to 
the  Board  as  being  in  the  public  interest.   If  the  Board  agrees, 
and  likewise  finds  the  ordinance  to  be  in  the  public  interest,  and 
that  there  is  a  reasonable  basis  for  the  variations  in  height 
limitations  therein  specified,  then  the  Board  would  be  acting  with- 
in its  constitutional  powers  in  adopting  the  legislation. 

You  are  thus  advised. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 
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July  6,  1959 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,   California 

Dear  Sir: 

This  is  in  response  to  your  letter  of  July  1,  1959* 
requesting  that  I  answer  questions  propounded  therein  relating  to 
consequences  of  the  enactment  of  Assembly  Bill  No.  267^. 

Under  the  provisions  of  Section  7  of  the  bill  adding 
Section  1815  to  the  Revenue  and  Taxation  Code  the  State  Board  of 
Equalization  is  required  pursuant  to  the  performance  of  its  duties 
under  Sections  9  and  14  of  Article  XIII  of  the  State  Constitution 
to  make  a  survey,  not  less  often  than  triennially,  in  each  county 
to  determine  the  total  full  cash  value  of  all  locally  assessable 
tangible  property  as  of  the  lien  date  for  the  last  equalized  roll. 
As  a  basis  for  this  determination,  the  board  must  ascertain  the 
full  cash  value  of  a  sample  of  locally  assessable  tangible  property 
sufficient  in  size  and  dispersion  to  insure  an  adequate  representa- 
tion therein  of  the  several  classes  of  property  throughout  the 
county. 

Section  10  of  the  bill,  adding  Section  I8I8  to  the 
Revenue  and  Taxation  Code,  requires  the  board  to  prepare  tabulation; 
each  year  showing  for  each  county  the  ratio  of  assessed  to  full  casi 
value  of  locally  assessable  tangible  property  showing  in  such  a  way 
as  to  prevent  identification  of  individual  parcels,  the  ratio  of 
assessed  to  full  cash  value  of  each  parcel  of  such  tangible  propert; 
in  the  sample  of  any  survey  in  the  county  made  in  the  last  year 
pursuant  to  Section  I815. 

The  provisions  of  the  foregoing  section  as  well  as  a  pro- 
vision of  Section  11  of  the  bill,  adding  Section  1819  to  the  code, 
require  that  the  tabulations  be  open  to  inspection  by  all  persons 
interested  and  that  the  board  make  available  for  public  inspection 
all  such  tabulations.  However,  Section  12  of  the  bill,  adding 
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Section  1820  to  the  code  provides  that  no  appraisal  data  relating 
to  Individual  properties  obtained  for  any  purpose  of  the  survey 
shall  be  made  public. 

Your  letter  propounds  four  questions,  as  follows: 

(1)  What  remedy  would  the  Individual  property  owner  have 
of  appealing  assessments  If  he  should  feel  that  the 
findings  of  the  State  Board  of  Equalization  are 
unfair  or  Incorrect? 

The  bill  affords  the  Individual  property  owner  no  right 
of  appeal  from  the  determination  made  by  the  state  board  with 
respect  to  his  Individual  property  and  I  know  of  no  other  law  that 
would  give  him  a  right  of  appeal  from  such  determination. 

In  this  connection  It  must  be  pointed  out  that  the  State 
Board  of  Equalization  has  no  right  to  assess  other  than  state 
assessed  or  public  utility  properties  and  that  it  does  not  assess 
or  reassess  individual  properties  on  the  county  roll.  It  may  only 
raise  or  lower  the  entire  county  assessment  roll.  Consequently  the 
valuation  determined  by  the  state  board  with  respect  to  the  samples 
used  in  its  survey  do  not  constitute  an  assessment  for  the  purpose 
of  taxation  of  the  Individual  property  owner.  The  assessment  for 
such  purpose  is  made  by  the  assessor  and  the  individual  has  the 
right  to  appeal  this  assessment  to  the  Board  of  Supervisors  sitting 
as  a  county  board  of  equalization  under  the  provisions  of  Section 
1601  et  seq.  of  the  Revenue  and  Taxation  Code. 

(2)  May  the  individual  appeal  to  the  State  Board,  or 
does  the  County  alone  have  this  right? 

The  bill  affords  no  right  of  appeal  to  the  individual  as 
above  noted  but  it  does  give  rights  of  review  and  appeal  to  the 
assessor  and  the  county. 

As  soon  as  appraisals  have  been  made  in  the  county  by  the 
board,  the  assessor  of  the  county  shall  have  a  reasonable  opportun- 
ity to  examine  and  discuss  the  appraisals  with  the  board's 
appraisers  (Sec.  8  of  bill,  adding  Sec.  I816  to  Revenue  and  Taxation 
Code ) . 

The  assessor  likewise  must  be  given  a  reasonable  opportun- 
ity to  examine  the  tabulations  of  the  board  made  pursuant  to  Sec, 
1818  and  discuss  with  it  that  portion  of  the  tabulations  affecting 
property  in  his  county.   (Sec.  11  of  the  bill.) 
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Under  the  provisions  of  Section  15  of  the  bill  adding  Sec- 
tion 1823  to  the  Code,  the  state  board  must  transmit  to  each  county 
auditor  and  the  board  of  supervisors  and  each  city  council  Involved 
a  preliminary  statement  of: 

(a)  any  changes  that  the  board  proposes  to  make 
in  the  local  roll; 

(b)  the  per  centum  that  the  board  proposes  to  add 
to  or  deduct  from  the  valuation  of  the  roll. 

Upon  the  request  of  any  county  that  receives  such  a  state- 
ment which  desires  to  be  heard  with  respect  to  the  statement,  an 
opportunity  for  such  a  hearing  shall  be  afforded  by  the  board.  The 
board  shall  consider  all  pertinent  evidence  offered  at  the  hearing, 
and  if  such  evidence  offered  at  the  hearing  warrants  a  change  in 
the  statement  It  shall  so  find  and  alter  the  statement  accordingly. 
Otherwise  the  statement  shall  remain  unchanged. 

(3)  Would  the  San  Francisco  Board  of  Supervisors  when 
Bitting  as  a  local  Board  of  Equalization  be  bound 
by  the  findings  of  the  State  Board? 

Inasmuch  as  the  power  and  duty  of  equalization  of  assess- 
ments made  by  the  assessor  is  vested  In  the  county  board  of  super- 
visors and  the  board  of  equalization  has  no  power  to  assess  or 
raise  or  lower  any  such  individual  assessment,  it  is  my  opinion 
that  the  board  of  supervisors  sitting  as  a  county  board  of  equaliza- 
tion would  not  be  bound  by  the  findings  of  the  state  board. 

(4)  Does  the  individual  have  any  means  of  determining 
whether  the  findings  are  discriminatory? 

Under  the  provisions  of  Section  12  of  the  bill  the 
assessor  is  authorized  to  disclose  appraisal  data  to  the  assessee 
of  the  property  to  which  the  data  relate.  However,  such  appraisal 
data  relating  to  individual  properties  obtained  for  the  purposes  of 
the  survey  cannot  be  made  public  and  no  state  or  local  officer  gain- 
ing knowledge  thereof  shall  otherwise  make  any  disclosure  with 
respect  thereto  except  as  may  be  required  for  the  purposes  of  the 
chapter.  Thus,  while  the  assessee  of  the  property  to  which  the 
data  relate  can  gain  knowledge  of  that  particular  data,  there  is  no 
official  manner  In  which  he  could  gain  knowledge  of  appraisal  data 
relating  to  other  Individual  properties  for  the  purpose  of  deter- 
mining discrimination  unless  such  information  was  disclosed  in  some 
official  public  proceeding  under  the  chapter. 


.-)(< 
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No.  1370-A 


Mr.  Robert  J.  Dolan 


_4.  July  6,  1959 


In  addition  to  the  questions  propounded  in  your  letter, 
Mr.  Ferdon  requested  orally  at  the  meeting  held  t>y  the  County^ 
State  and  National  Affairs  Committee  on  J^^y  1>  ^959,  ^^at  this 
office  advise  him  with  respect  to  the  contention  made  by  Mr . 
Richard  Carpenter,  Executive  Director  and  General  Counsel  or  the 
Seague  0?  California  Cities,  that  the  tabulations  required  to  be 
madi  by  the  state  board  under  the  provisions  of  Section  J^ /^^^^^.^^ 
Sill  wSuld  be  open  to  public  inspection  ijf  ^P^f  ^^^  °f^^^%|gSla- 
mandate  contained  in  that  section  and  section  11  that  such  tabuia 
uSns  be  open  to  and  made  available  for  public  inspection. 

T  asree  with  Mr.  Carpenter's  contention.  Section  1227  of 
the  Governmenfcodf  and  Section  I892  of  the  ^ode  of  Civil  Procedure 
orovlde  in  substance  that  public  writings  and  public  ^^J^ords  be 
oDen  and  made  available  for  public  inspection  except  as  otherwise 
provided  Sy  stalSte.  I  believe  that  the  ^^^^^^^^^^^\'>^ .l^fH,^^ 
sections  would  be  applicable  to  the  tabulations  made  by  the  state 
board  and  that  such  tabulations  would  be  oP^n  to  public  inspection 
even  if  no  provisions  were  made  therefor  in  the  bill. 


You  are  thus  advised. 

Yours  truly. 


DION  R.  HOLM 
City  Attorney 


TJB 


OPINION  NO.  1371 
July  8,  1959 


SUBJECT:       PERI'iANENT  EMPLOYEES   BECOdliMG  MEFiBERS 
OP  HEALTH  SERVICE  SYSTEM 


Dear  Sir: 


I  have   your  request   for   an  opinion  as   follows: 

REQUEST 

"In  the  course  of  establishing  payroll  deduc- 
tions from  members  of  the  Health  Service  System,  it 
has  come  to  the  attention  of  our  office  that  cer- 
tain permanent  employees  of  the  City  and  County  did 
not,  for  an  extended  time,  file  an  application  for 
membership  in  the  Health  Service  System,  nor  did 
they  make  contributions  during  that  period,  nor  ia 
there  a  record  of  their  being  exempted  from  such 
membership, 

"Two  examples  follow: 

"Example  1» 

Employee  #38i|.i4.27  became  a  permanent  employee 
of  the  City  and  County  in  December,  1957*   He  has 
continued  to  be  so  employed  since  that  date.   It 
was  not  until  August  1958  that  he  made  application 
for  Health  Service  System  membership;  prior  thereto 
he  made  no  contribution  to  the  system.   In  August 
1958  he  made  application,  choosing  Plan  #2  coverage. 
No  certification  by  the  Health  System  to  the  Con- 
troller concerning  Employee  #38I)I|.27»  has  ever  been 
made  for  deduction  of  payroll  contributions. 

"Example  2. 

Employee  #516995  became  a  permanent  employee 
of  the  City  and  County  on  July  1,  1958.   He  has  con- 
tinued to  be  so  employed  since  that  date.   It  was 
not  until  August,  1958  that  he  made  application  for 
Health  Service  System  membership;,  prior  thereto  he 
made  no  contribution  to  the  system.   In  August  1958 
he  made  application,  choosing  Plan  #2  coverage.   No 
certification  by  the  Health  Service  System  to  the 
Controller,  concerning  Employee  ^5l6995»  has  ever 
been  made  for  deduction  of  payroll  contributions. 
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"Please  advise  me: 

"1.   ^ihen  did  Employee  #3814427  become  a  member 
of  the  Health  Service  System? 

When  did  employee  #516995  become  a  member  of 
of  the  Health  Service  System? 

"2.   i.'hen  did  Employee  #38l|.ij.27  become  obli- 
gated to  make  contributions  to  the 
Health  Service  System? 

When  did  Employee  7?-'5l6995  become  obli- 
gated to  make  contributions  to  the  Health 
Service  System? 

"3»   When  does  the  City  and  County  become  obli- 
gated to  make  contributions  to  the  Health 
Service  System  in  accord  with  Charter  Sec- 
tion 172.1.11  for  Employee  #384ij.27j  for 
Employee  ^516995?" 


OPINION 

The  Health  Service  System  is  governed  and  derives  its 
authority  from  Charter  Sections  172.1  through  172.1.15*   Among 
the  powers  granted  to  it  by  the  Charter  are  those  found  in 
Section  172.1.8(e),  which  reads  as  follows: 

"To  make  rules  and  regulations  for  the  transac- 
tion of  its  business,  the  granting  of  exemptions  and 
the  admission  to  the  system  of  persons  who  are  hereby 
made  members  thereof  and  such  other  officers  and 
employees  as  may  voluntarily  become  members  of  the 
system  with  the  approval  of  the  health  service  board." 

Thus  it  is  evident  that  Section  172,1  is  not  self -executing  as 

to  those  employees  who  shall  be  members  of  the  system  but  subject 

to  the  rule-making  power  of  the  board  as  provided  in  Section 
172.1.8(e). 

Since  Section  172.1.11  requires  the  City,  comraencing 
July  1,  1958,  to  contribute  to  the  Health  Service  System  Fund, 
the  Health  Service  Board  has  amended  its  Rules  and  Regulations, 
changing  the  effective  date  of  membership  in  the  system  for  new 
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perraansnt  anr'  new  pernanent  li.alted  tenure  employees.   Xhis 
aiaendi'ient  provides  as  to  (a)  perrianent  enployees*  that  their 
first  contribution  to  tiio  ..ealta  .Service  byste:a  /und  co.iiaeaces 
on  the  first  day  following  the  first  pay  period  tuat  they  xoork 
for  the  City;   (b)  per.aanent  li.aited  tenure  eiiployees,  that 
since  they  are  not  eligible  for  laerabersalp  in  tae   letireiaent 
Syston  until  tiiey  have  coiipleted  six  rionths  of  uninterrupted 
service,  then  at  that  tii'ie  they  bacone  iao;ibers  of  tne  isalth 
Service  Systeia,  and  upon  filin^  the  proper  application  their 
contributions  coiiirience  on  the  iirst  day  following  the  first 
pay  period  after  their  completion  of  the  required  six  iconths 
of  uninterrupted  service. 

In  all  cases  an  application  .aust  bo  filed  for  newber- 
shlp  in  the  .lealth  service  oyste.i  or  for  exe;nption  therefrom. 
After  an  application  for  morabsrship  has  been  acted  upon  favor- 
ably and  where  no  contribution  nas  been   nade  b-  the  employee 
subsequent  thereto,  no  liability  on  the  part  of  tne  -iOalth 
Service  oystera  ensues,  nor  is  there  any  requlrexaexit  that  the 
City  make   any  laatchino  contribution  on  behalf  of  the  employee 
prior  to  the  favorable  action  on  the  application  and  coi.imence- 
ment  of  a  contribution  oy  the  employee. 

In  answer  to  your  questions: 

1.  Both  employees  would  become  members  of  the  Health 
Service  System  on  the  first  day  following  the  first  pay  period 
subsequent  to  the  favorable  action  on  their  applications. 

2.  Both  employees  would  become  obligated  to  make 
contributions  to  the  Health  Service  System  on  the  first  day 
following  the  first  pay  period  subsequent  to  the  favorable 
action  on  their  applications. 

3»   The  City  and  County  of  San  Francisco  would  not 
be  obligated  to  make  any  contribution  to  the  Health  Service 
System  unlessian'd  until  it  knew  which  plan  the  employee  had 
elected  and  that  his  contribution  had  been  made  or  authorized 
to  be  deducted  by  the  Controller  from  his  salary  check.  When 
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the  employee's  rate  of  contribution  is  being  paid  or  authorized 
to  be  paid,  the  City's  total  contribution  to  the  Health  Service 
System  Fund  must  be  adjusted  in  accordance  with  the  provisions 
of  Section  172.1.11. 

You  are  so  advised. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   I"Ir.  Harry  D.  Ross 
Controller 
109  City  Hall 
San  Francisco  2,    Calfironia 


wjb/bjw 


OPINION  NO.  1372 
July  15,  1959 


SUBJECT:   DE  YOUNG  MEMORIAL  MUSEUM,  LEGAL  RIGHT  TO  MAKE 

AGREEMENT  FOR  REPRODUCING  PHOTOGRAPHS  OP  OBJECTS 
OF  ART  FOR  COMMERCIAL  SALE 

Dear  Sir: 

I  have  received  a  request  from  you  to  review  a  copy  of  a 
contract  presently  existent  between  the  Museum  of  Fine  Arts,  a 
Massachusetts  charitable  corporation,  and  Sandak  Incorporated  and 
to  advise  your  trustees  as  to  their  legal  right  to  enter  into  a 
similar  agreement  with  this  corporation. 

OPINION 

Basically  this  agreement  provides  that  the  museum  shall 
select  certain  objects  of  art  owned  by  it  or  subject  to  its  control 
and  have  them  photographed  in  such  a  manner  that  high  quality  color 
slides  may  be  produced  from  the  unprocessed  negatives.   These  nega- 
tives are  to  be  delivered  to  the  Sandak  Corporation,  who  apparently 
are  equipped  to  produce  35  millimeter  color  slides  and  color  trans- 
parencies, together  with  whatever  documentation  concerning  the 
photographed  object  the  museum  possesses  or  can  obtain.   Sandak  will 
process  the  negatives  together  with  the  documentation  and  submit  two 
proofs  to  the  museum.   When  a  satisfactory  proof  has  been  agi'eed 
upon  the  museum  shall  keep  one  and  return  the  other  to  Sandak  for 
quantity  production  by  it  for  sale  or  resale.   After  a  proof  has 
been  finally  adopted,  each  color  slide  and  transparency  shall  con- 
tain thereon  a  statement  that  it  is  copyrighted  by  the  museum  as  of 
the  year  that  it  is  first  placed  on  sale. 

When  quantity  production  commences,  the  museum  shall  be 
entitled,  for  a  price,  to  purchase  additional  35  millimeter  color 
slides  and  color  transparencies  for  resale  at  the  museum.   All  other 
sales  made  by  Sandak  shall  return  to  the  museum  a  10^  royalty  on  the 
sale  price. 

Various  sections  of  the  agreement  thereafter  deal  with  the 
question  of  termination  of  the  agreement  and  disposition  of  any  sur- 
plus slides  or  transparencies  on  hand  at  the  time  of  termination. 
These  need  not  be  discussed  here. 

Section  51  of  the  Charter  contains  a  specific  reference  to 
the  de  Young  Memorial  Museum  in  our  local  law.   There  the  trustees 
are  given  exclusive  charge  ".  .  .of  all  real  and  personal  property 
thereunder  belonging,  or  which  may  be  acquired  by  loan,  purchase, 
gift,  devise,  bequest,  or  otherwise,  when  not  inconsistent  with  the 
terms  and  conditions  of  the  loan,  gift,  devise,  or  bequest."  Further 
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in  the  section  it  is  provided  that  the  Board  of  Supervisors  shall 
provide  money  to  the  museum  solely  for  the  purpose  of  maintenance  of 
the  museum  and  to  meet  the  increased  demand  for  help^  buildings, 
repairs,  and  care  of  said  museum.   Finally,  the  section  specifically 
states: 

"It  is  the  intention  that  the  administration  and 
control  of  the  M.  H.  de  Young  Memorial  Museum  shall  be 
continued  with  the  powers  granted  and  under  the  con- 
ditions imposed  by  the  terms  of  the  donations  and 
accepted  by  the  city  and  county.'' 

Therefore  it  is  my  opinion  that  there  are  no  legal  re- 
strictions which  would  prevent  the  trustees  from  entering  into  the 
type  of  agreement  discussed  in  the  early  part  of  this  opinion.   The 
money  used  for  this  purpose  could  not  be  the  sums  appropriated  by 
the  Board  of  Supervisors,  since  this  is  not  one  of  the  purposes  for 
which  the  Charter  authorizes  their  appropriation.   If  funds  are 
available  to  you  from  other  sources,  they  can  be  used,  and  any  profit 
that  may  arise  from  the  operation  of  the  agreement  would  be  credited 
to  these  funds. 

I  have  not  considered  specifically  the  language  or  condi- 
tions set  forth  in  the  agreement  as  to  whether  identical  or  different 
text  should  be  used  but  I  will  be  available  to  discuss  these  details 
when  your  Board  reaches  a  decision  relative  to  negotiating  such  a 
contract. 

I  am  returning  herewith  the  copy  of  the  agreement  which 
was  enclosed  in  your  letter  to  me. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


To:   Col.  Ian  Macalpine 

Secretary,  Board  of  Trustees 
M.  H.  de  Young  Memorial  Museum 
Golden  Gate  Park 
San  Francisco  I8,  California 


BJW/LSM 


OPlKlow  iiO.   1373 
July  16,    1959 


SUBJiiCT:      DE  YOUWu  I'IiCMORIaL  MUSi^Uh: 

LOAN   OF   Or^Jt^CTi    OF   kRT   AGCEPTi^D 
UNDER   RESTr.ICTIVi    LOAN  AORKEhENT 


Dear  Sir: 


I   have  your  request   for  opinion   as   follows: 

REQUEST 


"l;e  are  providing  storat^e  space  for  numerous 
items  of  art  that  were  bequeathed  or  donated  to  the 
Kuseum  upon  a  permanent  loan  basis.  Such  items  will 
never  be  exhibited  in  the  galleries  of  this  Museum 
for  public  display.   In  numerous  cases  the  loans  were 
made  subject  to  stringent  terms  requiring  us  to  retain 
them  permanently  within  the  Museum.   The  same  donors, 
in  many  cases,  are  now  deceased  and  their  survivors 
are  scattered  and  no  longer  traceable. 

"The  sole  physical  means  of  accommodation  is 
provided  by  a  vjarehouse  which  was  condemned  in  1921 
and  has  deteriorated  increasingly  since  that  time, 
and  for  some  years  has  proved  no  longer  weatherproof, 
with  the  result  such  items  have  been  and  will  be 
damaged  by  dust,  dampness  and  rain. 

"other  cultural  institutions  have  requested 
that  they  be  ^^ranted  permission  to  provide  adequate 
housing  and  public  exhibition  space  for  such  items. 
In  these  circumstances,  and  in  the  best  interests  of 
all  concerned,  we  are  most  anxious  to  comply  with 
their  requests, 

"May  we,  therefore,  seek  you  opinion  upon  such 
a  desirable  course  of  action." 


0  P  I  N  I  p_N 

In  previous  opinions  regarding  the  storage,  safekeeping 
and  lending  of  objects  of  art  (City  Attorney's  Opinions  Nos.  3k-^k> 
October  6,  19lj-2;  No.  668,  February  25,  1953;  and  No.  736,  October 
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21,  1953) »  this  office  advised  that  in  case  of  war  emergency,  or 
where  the  items  in  question  were  acquired  by  unrestricted  gift  or 
purchase,  objects  of  art,  with  proper  Insurance  and  other  safe- 
guards, might  be  loaned  to  other  institutions  for  safekeeping  or 
public  display. 

Your  request  for  opinion,  however,  asks  for  advice  regard- 
ing relending  objects  of  art  acquired  not  by  unrestricted  gift  or 
purchase  but  by  "permanent-  loan"  »  The  City  and  Comity  of  San 
Francisco  does  not  have  title  to  such  items,  but  holds  these  items 
as  a  bailee  subject  to  the  restrictions  and  duties  which  the  law 
places  on  a  bailee. 

Section  I89I  of  the  Civil  Code  clearly  prohibits  relend- 
ing without  the  consent  of  the  lender.   Section  51  of  the  Charter 
of  the  City  and  County  of  San  Francisco  specifically  limits  the 
authority  of  the  Board  of  Trustees  of  the  De  Young  Museum  to 
action  "not  inconsistent  x^lth  the  terms  and  conditions  of  the  loan, 
gift,  devise  or  bequest."  To  state  the  rule  generally,  the  De 
Young  Museum  nay  not  legally  relend  objects  of  art  accepted  on 
loan  without  the  express  or  implied  consent  of  the  lender. 

Section  I886  of  the  Civil  Code  places  the  Board  of 
Trustees  of  the  De  Young  Museum  under  a  duty  to  use  great  care 
in  preserving  In  safety  and  good  condition  objects  of  art  accepted 
on  loan  by  the  Museum.   In  case  of  war,  disaster  or  other  emer- 
gency the  Board  of  Trustees,  in  order  to  safeguard  the  borrowed 
items,  might  properly  arrange  for  the  temporary  storage  of  these 
items  in  a  safe  place  apart  from  the  Museum.   (City  Attorney' s 
Opinion  No.  31+21;,  October  6,  1914-2.) 

It  appears  from  your  request  for  opinion  that  the 
Museum  is  presented  with  a  dilemma  in  regard  to  certain  objects 
of  art  accepted  on  loan,  and  in  numerous  cases  under  rigidly 
restrictive  loan  agreements.   It  cannot  return  these  Items  because 
the  lenders  are  deceased  and  their  heirs  untraceable.   It  cannot 
properly  safeguard  these  items  as  required  by  law  because  of  the 
deterioration  of  the  warehouse;  and  it  cannot,  except  in  emer- 
gency, relend  such  restricted  items  to  other  institutions  able  to 
provide  safe  conditions  of  storage  and  display. 

Faced  with  such  a  dilemma,  it  is  obvious  that  the  Board 
of  Trustees  must  act  to  safeguard  the  items  in  question.   If  the 
Board  of  Trustees  were  to  authorize,  with  proper  insurance  safe- 
guards, the  temporary  relending  of  such  items  to  insure  their 
preservation,  pending  the  repair  of  the  Museum' s  warehouse,  it 
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The  opinion  given  this  nuitber 
was  cancelled;     therefore^   there 
Is  no  Opinion  Ho.   137^ • 
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OPINION  NO.  1375 
July  17,  1959 


SUBJECT:   RESURFACING  OP  STREETS  BY  CITY  CREWS  AS 
"MAINTENANCE"  AND  "REPAIR" 

Dear  Sir: 

I  have  received  your  request  for  an  opinion,  as  follows; 

REQUEST 

"In  several  opinions  Issued  by  your  office,  a  distinc- 
tion Is  made  between  'maintenance'  and  'repair'  as  performed 
by  City  forces.  A  review  of  these  opinions  leads  us  to 
believe  that  certain  street  resurfacing  operations  should 
be  classified  as  'maintenance'.  Our  asphaltlc  resurfacing 
work  Is  usually  done  for  one  of  the  four  reasons  listed 
below  and  I  would  appreciate  your  opinion  as  to  whether  we 
are  correct  In  concluding  that  Items  1  and  2  are  'mainten- 
ance' operations. 

" 1 .   Asphaltlc  wearing  surface  of  pavement  has  become 
moderately  worn;  fines  have  eroded  from  surface 
material.   Surface  texture  has  become  like 
extremely  coarse  sandpaper  wlW  coarse  particles 
protruding  to  approximately  one-half  Inch. 

In  order  to  keep  the  pavement  suitable  for  City 
traffic  It  Is  resurfaced,  as  a  routine  operation, 
with  an  asphaltlc  mat  of  minimal  thickness.  The 
average  thickness  of  mat  placed  Is  approximately 
3/4" . 

" 2 .  Street  has  become  unsightly  because  of  patching, 

particularly  because  of  excavations  for  the  Instal- 
lation or  repair  of  sewe rs  and  utilities;  edges  of 
patches  are  subject  to  ravelling. 

To  prevent  edges  of  patches  from  ravelling  and  to 
provide  a  presentable  appearance,  street  Is  resur- 
faced with  an  asphaltlc  mat  approximately  3A"  thick. 

" 3 .  Neglect  has  permitted  a  street  surface  to  become 
rough;  numerous  holes  of  various  dimensions  have 
developed,  ranging  up  to  more  than  one  square  foot 
In  area  and  2"  In  deptPTi 

In  order  to  restore  pavement  to  condition  suitable 
for  City  traffic  it  is  resurfaced  with  an  asphaltlc 
mat  usually  averaging  more  than  l"  thick.   Inasmuch 
as  such  resurfacing  is  required  because  the  pavement 
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has  not  been  maintained,  we  believe  this  to  be  a 
repair  operation. 

"4,   Pavement  has  failed  or  is  failing  because  of  lack 

of  structural  strength.  Extensive  areas  have  become 
badly  broken  ancTsurface  has  become  uneven,  necessita- 
ting some  reconstruction. 

(a)  The  work  is  classed  as  'repair'  when  the  operation 
restores  the  pavement  to  a  condition  substantially 
equivalent  to  its  original  or  designed  capacity, 
or 

(b)  The  operation  is  classed  as  'reconstruction' 

when  the  operation  consists  of  extensive  corrective 
work  which  involves  provision  of  additional 
structural  strength  beyond  the  originally 
designed  capacity  of  the  pavement. 

"To  aid  in  this  review  I  am  attaching  an  informative 
memorandum  on  our  street  resurfacing  operations  and  also  a 
copy  of  a  letter  from  the  State  Division  of  Highways,  District 
IV,  which  is  pertinent  to  the  subject  of  this  communication. 
If  we  can  be  of  assistance  in  giving  further  detailed  informa- 
tion, please  let  me  know." 

OPINION 

The  essence  of  your  request  is  for  review  and  reinterprete 
tion  of  Section  95  of  the  City  and  County  Charter  in  the  light  of 
changed  conditions  of  streets  and  modern  methods  employed  in  resur- 
facing them.  Said  Charter  section,  in  part,  provides: 

"SECTION  95.   The  construction,  reconstruction 
or  repair  of  public  buildings,  streets,  utilities 
or  other  public  works  or  Improvements,  and  the 
purchasing  of  supplies,  materials  and  equipment, 
when  the  expenditure  involved  in  each  case  shall 
exceed  the  sum  of  two  thousand  dollars  ($2,000) 
shall  be  done  by  contract,  except  as  otherwise 
provided  by  this  charter." 

While  several  prior  opinions  of  this  office  have  held 
resurfacing  of  streets  to  constitute  repairs  within  the  meaning  of 
the  above-quoted  charter  section,  reference  is  made  to  Opinion  No. 
1179,  dated  July  l8,  1957,  m  which  it  was  said: 
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"There  may  be  resurfacing  work  performed  which  might 
be  regarded  as  any  one  of  the  four  types  under  con- 
sideration, (construction,  reconstruction,  repair  or 
maintenance)  depending  upon  the  extent,  the  purpose 
and  intent  and  the  time,  place  and  circumstances 
under  which  it  is  undertaken." 

Your  request  at  this  time,  as  distinguished  from  the  requests  upon 
which  prior  opinions  have  been  rendered,  classifies  resurfacing  into 
the  four  detailed  categories.  You  state  that  in  your  opinion  the 
first  two  of  those  classifications  (see  above)  may  be  regarded  as 
"maintenance"  rather  than  as  "repair"  of  the  streets.   If  so,  then 
Section  95  of  the  Charter  is  inapplicable  to  such  operations. 

Considerable  support  for  your  opinion  is  offered  in  the 
"Informative  Memorandum"  which  accompanied  your  request,  and  from 
which  we  quote  the  following: 

"It  should  be  noted  that  at  the  time  of  the  earlier 
opinion  nearly  all  resurfacing  was  on  streets  that 
were  in  such  poor  condition  that  extensive  repair 
by  prior  heating  and  reworking  of  the  existing 
surface  was  necessary.  The  over-all  condition  of 
streets  has  been  improved  to  the  extent  that  very 
little  or  no  advance  repair  is  required  in  the 
majority  of  our  resurfacing  operations.  Both  the 
need  for  resurfacing  and  the  method  of  resurfacing 
have  changed  since  1933.   In  1933,  and  through  1937, 
there  were  so  many  streets  in  such  poor  condition 
that  virtually  all  resurfacing  was  done  in  conjunc- 
tion with  the  heating  and  reworking  of  existing 
surface  material.  During  those  years  probably  more 
than  75$^  of  all  resurfacing  jobs  were  done  for  the 
reasons  described  in  '3'  and  '4»  above.  The  general 
condition  of  streets  has  now  been  improved  to  the 
extent  that  probably  less  than  35f^  of  all  resurfac- 
ing jobs  are  done  for  reasons  '3'  and  '4'.  Further- 
more, resurfacing  done  for  reason  '2'  has  been 
reduced  from  a  probable  l^fo   to  less  than  5^.  A 
tabulation  of  resurfacing  done  for  the  various 
reasons  in  1933  and  as  being  done  at  this  time,  as 
nearly  as  can  be  determined  by  records  and  memory 
of  Bureau  of  Street  Repair  personnel,  follows: 


Reason  '1' 

Reason  '2' 

Reason  '3' 

Reason  '4' 


1933  Present 

Approximately  10^  More  than     60f6 

Approximately  15f^^  Less  than      5/^ 

Approximately  40^^  Approximately  30fj 

Approximately  35?=  Less  than      5% 
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You  also  accompanied  your  request  with  a  copy  of  a  19^9 
circular  letter  from  the  State  Division  of  Highways,  District  IV,  to 
officials  of  cities  in  said  district,  which  discloses  a  state  policy 
since  that  time  regarding  city  maintenance  of  streets  out  of  state - 
appropriated  funds  as  follows: 

"1.  Resurfacing  not  to  exceed  1-1/2  Inches  in  thickness 
will  be  classed  as  maintenance. 

2.  Resurfacing  exceeding  1-1/2  inches  in  thickness 
will  be  classed  as  construction. 

"An  application  of  light  viscosity  oil  as  a  dust  pallia- 
tive where  the  road  has  been  previously  oiled,  the 
placing  of  a  seal  coat  on  a  road  that  was  previously 
surfaced,  placing  a  retread  plantmix,  or  placing  other 
asphaltic  surfacing  over  an  existing  pavement  where  the 
new  thickness  does  not  exceed  1-1/2  inches  is  classed 
as  maintenance. 

"Resurfacing  greater  than  1-1/2  inches  in  thickness,  or 
the  first  application  of  any  type  of  oil  treatment  or 
mix  to  a  road  or  street  that  has  not  been  previously 
oil  treated  will  be  considered  as  construction." 

On  the  basis  of  the  above,  I  consider  that  you  have  pre- 
sented me  with  facts  under  classifications  1  and  2  that  fit  the 
aforementioned  prior  observation  in  Opinion  No.  1179^  that  some 
resurfacing  may  well  be  classified  as  "maintenance"  instead  of 
"repairs"  depending  upon  all  of  the  facts  and  circumstances.   In  so 
concluding,  I  am  giving  great  weight,  as  I  am  entitled  to  do  under 
the  "contemporaneous  construction  doctrine",  to  the  ten-year  prevail- 
ing policy  under  similar  state  law,  and  your  concurrence  therewith, 
that  resurfacing  of  the  type  you  have  delineated  under  categories  1 
and  2  is  classifiable  as  maintenance.   (Mountain  View  School 
District  V.  City  Council,  168  A.C.A.  116,  120;  Smith  v.  Municipal 
Court,  167  A.C.A.  599,  605;  Carter  v.  Commission  on  Qualifications, 
ITTT  2d  179.) 

Such  a  holding  also  appears  in  line  with  the  ordinary 
meaning  given  the  word  "maintain"  as  meaning  "to  keep  or  preserve 
something  already  in  existence,"  and  not  involving  major  structural 
change.   (Pacific  Tank  &  Pipe  Co.  v.  Pacific  Box  Corporation, 
18  C.A.  2d  517.) 
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You  are,  therefore,  advised  that  resurfacing  within  the 
scope  of  items  1  and  2  of  your  request  may  be  regarded  as  maintenance 
operations  outside  the  requirements  of  Section  95  of  the  City  and 
County  Charter. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Reuben  H.  Owens 

Director  of  Public  Works 

260  City  Hall 

San  Francisco  2,  California 


RJR/GEB 
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July  28,  1959 


Rr.  Robert  J.  Dolan 

Cldrtc  of  the  Board  of  stipervisors 

235  City  Hall 

San  Francisco  2,  Callfomia 

I>«ar  Hr.  Dolant 

You  have  askdd  that  i  Investigate  and  report  on  the 
possibility  of  the  City  accepting  a  note  secured  by  a  see<»id 
doed  of  trust  rather  than  taking  a  lien  on  r«al  proper^  under 
the  present  provisiona  of  Section  153  of  our  Health  Code  in 
connection  with  ocmeys  and  servicoi:^  z-  needy  persons  by 

city  and  county  departaents. 

Such  a  procedure  tfould  be  legally  possible  under  the 
provisions  of  Section  2601  of  the  Welfare  and  Institutions 
Code  of  the  State  of  California,  provided  an  appropriate  am^id* 
omit  were  made  to  the  provisions  of  Socti<»i  153  ot  our  Health 
Code. 

It  is  Bcr  opinion «  however,  tliat  the  present  liaa 
pi»ocedure  under  we  provisions  of  Section  153  is  preferable 
to  the  note  and  deed  of  trust  arrangetaent . 

I  base  this  opinion  on  the  added  cost  and  adoinia- 
tratlve  tiese  and  expense  that  would  be  entailed  in  the  note 
and  deed  of  trust  arrangensnt ,  but  more  particularly  on  the 
advantages  of  the  general  security  afforded  by  the  lien 
presently  granted  as  against  the  particular  security  that  would 
bo  irivolved  in  a  note  and  deed  of  trust. 

under  the  provisions  of  the  present  lien  granted  the 
recipient  of  aid  aerees  that  the  claim  of  the  City  for  aid 
rendered  "shall  be  a  preferred  clain  against  ae  and  a  first 
ll&n  on  all  property  now  owned  or  possessed  by  me  or  that  may 
hereafter  be  acquired  by  joa  or  in  my  behalf ."  The  note  and 
deed  of  trust  irould  have  to  relate  to  a  particular  parcel  of 
real  property  in  ttfiieh  the  recipient  had  an  intex^st  at  the 
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tlMe  of  executing  thiam,   and  would  not  exobrace  after  ^acquired 
real  property  or  other  types  of  propex^y  owned  or  possessed  by 
the  recipient  or  thereafter  aeqxxlred  by  him. 

ay  Ge  You  are  thus  advised. 


yours  truly. 

,xr  Sir: 

This  is  m  ' 

DION  R.  HOLM 
City  Attorney 

on  pr 

The  quests  nn  1 

"A  cit 

open  t' 

other 

attorney.   Is  t 

Act'?" 

It  is  r 

,„-*  „i  „+--(, .a  body  ;-.». 

Ic,  with  C' 
conference  fr 
'^"  '^  -^thin  \.... 
_    -n  Act,  .: 
'SJB/BJV 

-tion 

;  be  taken 

'Ularly  : 

tive 


,i-/^Y:^  r    ,  (yf' 


iJ^iw .......     ...    .,-  ..     - ^  --,3 


It 

_  i 


,l>««fiv?!Jl*  ''iJ.^i  ^'ts  ;jc; 


*i^  •WfWj^V  -  *■       *-tt^'  ■ 


NO.  1375-B 


August  10,  1959 


The  Honorable  Stanley  Mosk 

Attorney  General 

600  State  Building 

San  Francisco  2,    California 

Attention:   Mr.  W.  R.  Augustine 

Deputy  Attorney  General 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  July  23,  1959 ^ 
enclosing  a  copy  of  a  letter  addressed  to  the  League  of 
California  Cities  and  requesting  my  views  with  respect  to  the 
question  presented. 

The  question  is  stated  as  follows: 

"A  city  council  desires  to  hold  a  meeting  not 
open  to  the  public  in  order  to  take  up  matters, 
other  than  personnel  matters,  with  the  city 
attorney.   Is  this  in  violation  of  the  'Brown 
Act'?" 

It  is  my  opinion  that  meetings  or  conferences  by  the 
legislative  body  as  a  body  v;ith  its  city  attorney  should  be  open 
to  the  public,  with  certain  exceptions,  and  that  any  such  meeting 
or  conference  from  which  the  public  is  excluded,  and  v;hich  does 
not  fall  within  the  scope  of  the  exceptions,  would  be  in  violation 
of  the  Brown  Act,  Sections  5^950-54953,  Government  Code. 

The  basic  policy  of  the  Brown  Act  as  expressed  in 
Section  5^950  of  the  Government  Code  is  that  actions  of  public 
bodies  be  taken  openly  and  deliberations  be  conducted  openly,  and 
that  the  public  should  be  kept  informed  so  that  they  may  retain 
control  over  the  instruments  they  created.   This  policy  is  par- 
ticularly applicable  to  meetings  with  the  city  attorney,  as  I  can 
conceive  no  more  important  matter  upon  which  the  public  should  be 
kept  informed  than  that  of  the  legal  advice  given  to  the  legislative 
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body  regarding  its  constitutional  powers ,  the  legal  method  of 
its  procedure  and  its  duties  and  responsibilities  under  the  laws 
by  which  it  is  governed.   Such  matters  not  only  vitally  affect  the 
constitutional  rights  of  the  citizens,  but  as  a  guide  to  the  orderly 
and  legal  process  in  the  conduct  of  public  business  become  a  part 
of  that  public  business  itself.   Consequently  such  meetings  or 
conferences,  whatever  they  may  be  called,  should  be  open  and  pub- 
lic unless  in  a  particular  case  there  is  a  paramount  public 
interest  expressed  by  statute  requiring  secrecy. 

Whenever  such  a  particular  statute  exists,  it,  in  my 
opinion,  constitutes  an  exception  to  the  general  law  on  meetings 
set  forth  in  Sections  54950-54958  of  the  Government  Code  if  as 
a  result  of  making  the  meeting  public  the  information  protected 
by  the  statute  would  be  publicly  revealed.  Thus,  Section  1381 
of  the  Code  of  Civil  Procedure  provides  in  part  as  follows: 

"There  are  particular  relations  in  which  it  is 
the  policy  of  the  law  to  encourage  confidence  and 
to  preserve  it  inviolate;  therefore,  a  person  can 
not  be  examined  as  a  witness  in  the  following  cases: 


"2.  An  attorney  cannot,  without  the  consent 
of  his  client,  be  examined  as  to  any  communication 
made  by  the  client  to  him,  or  his  advice  given 
thereon  in  the  course  of  professional  employment; 
nor  can  an  attorney's  secretary,  stenographer,  or 
clerk  be  examined,  without  the  consent  of  his 
employer,  concerning  any  fact  the  knov/ledge  of 
which  has  been  acquired  in  such  capacity. 


"5.  A  public  officer  cannot  be  examined  as 
to  communications  made  to  him  in  official  con- 
fidence, when  the  public  interest  would  suffer 
by  the  disclosure." 
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The  privileges  of  the  attorney-client  relationships 
set  forth  in  subdivision  2  of  Section  1381  extend  to  the  city 
attorney  and  the  departments  and  offices  he  represents.   (Holm 
V.  Superior  Court,  42  Cal.  2d  500)  Thus,  if  the  purpose  of  a 
meeting  or  coriTerence  were  to  discuss  matters  in  connection  with 
pending  litigation  where  the  privileges  of  the  attorney-client 
relationship  could  be  properly  invoked,  it  is  my  opinion  that 
such  a  meeting  could  be  closed  to  the  public  without  violating 
the  provisions  of  the  Brown  Act.   I  would  hold  the  same  if  the 
purpose  of  the  meeting  v;ere  to  discuss  the  legal  ramifications 
of  a  communication  made  to  a  member  of  the  legislative  body  in 
confidence,  protected  by  subdivision  5  of  Section  1381,  or  to 
discuss  or  review  the  legal  aspects  of  matters  protected  from 
public  disclosure  by  any  specific  provisions  of  any  other  par- 
ticular statute.   (See  City  and  County  of  San  Francisco  v. 
Superior  Court ,  33  Cal.  2d  1^)6,   vjHereThe   court  held  tiTat  the 
source  of  information  given  to  the  Civil  Service  Commission  of 
the  City  and  County  of  San  Francisco  was  protected  by  the  pro- 
visions of  subdivision  5  of  Section  1381  of  the  Code  of  Civil 
Procedure  and  could  not  be  inspected  under  the  provisions  of 
Section  1000,  Code  of  Civil  Procedure.) 

With  these  particular  exceptions,  it  is  my  view  that 
meetings  or  conferences  by  the  legislative  body  with  the  city 
attorney  should  be  open  to  the  public,  and  I  wish  to  thank  you 
for  giving  me  the  opportunity  to  express  my  opinion  on  the 
question  presented. 

Yours  truly. 


DION  R.  HOLM 
City  Attorney 


TJB 
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SUBJECT:   PERSONAL  LIABILITY  OF  THE  TRUSTEES  OP  THE 
M.  H.  DeYOUNG  MUSEUM  IN  OPERATION  OP  THE 
MUSEUM 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"The  recent  fires  which  involved  the  Hearst 
Monastery  in  Golden  Gate  Park  raise  the  question  of 
the  personal  liability  of  the  De  Young  Museum 
Trustees. 

"Accordingly,  the  undersigned,  on  behalf  of  the 
Trustees  of  the  M.  K.  de  Young  Memorial  Museum, 
hereby  requests  your  opinion  with  respect  to  the 
liability,  if  any,  of  said  Trustees  arising  out  of 
the  operation  of  this  institution." 

OPINION 

The  question  of  personal  liability  of  public  officers  is  a 

very  broad  field.  There  are,  however,  certain  basic  rules  of  law 

that  apply  to  public  officers  and  trustees.   In  this  opinion  we 

will  deal  with  the  application  of  these  rules  to  the  Trustees  of 
the  Museum. 

In  a  prior  opinion,  rendered  by  my  predecessor  on  September 
l4,  19^^,  this  office  advised  the  Controller  that  the  members  of 
the  M.  H.  De  Young  Museum  Board  of  Trustees  were  officers  of  the 
City  and  County  of  San  Francisco.  Opinion  No.  3607.  This  being 
the  situation,  the  rules  applicable  to  public  officers  apply  to 
the  Trustees,  and  their  responsibility,  in  part,  will  be  imposed 
under  those  rules. 

It  is  a  well  recognized  rule  of  law  that,  where  a  public 
officer  performs  his  duties  with  care,  and  the  duties  are  dis- 
cretionary in  nature,  he  will  not  be  liable  personally  in  a  private 
action  alleging  tortious  conduct.   South  v.  Courty  of  San  Benito, 
40  Cal.  App.  13,  180  Pac.  35^;   4  McQulllin  Municipal  Corp'r^ra- 
tlons,  (3rd  Ed.),  Sec.  12.208.   This  general  rur&~Ts"  statecrTn 
Caruso  v.  Abbott,  133  Cal.  App.  2d  304,  284  P.  2d  113,  where  the 
court  said: 
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"The  true  basis  for  the  rule  exempting  an 
officer  from  personal  liability  Is  that  he  should 
not  suffer  personally  when.  In  his  official  capacity, 
he  exercises  a  discretion  which  his  public  office 
requires  him  to  exercise.   Implicit  in  this  reason- 
ing is  the  requirement  that  his  discretion  be 
exercised  in  his  public  capacity  and  within  the  scope 
of  his  official  authority.  ..." 

The  theory  behind  this  reasoning  is  that  when  the  law  trusts  to  the 
sound  judgment,  or  discretion  of  an  officer,  public  policy  demands 
that  he  be  protected  from  the  consequences  of  his  erroneous  Judgment. 
21  Cal.  Jur.  911 

Under  the  agreement  whereby  the  City  acquired  the  M.  H.  De 
Young  Museum  there  was  no  mention  made  of  conditions  under  which  the 
Trustees  would  be  personally  liable.   Article  XIV-C  of  the  old 
Charter,  added  by  amendment  adopted  on  November  4,  1924,  and  approved 
by  the  Legislature  on  January  21,  1925^  reads  in  part  as  follows: 

Sec.  1.  M.  H.  De  Young  having  erected  certain  build- 
ings in  Golden  Gate  Park  in  the  City  and  County 
of  San  Francisco  as  a  repository  for  works  of 
art  and  objects  of  historical,  mechanical. 
Industrial  and  domestic  interest  for  the  educa- 
tion and  enjoyment  of  the  public,  the  donation 
of  said  buildings  and  the  majority  of  the  exhibits 
contained  therein  has  been  accepted  subject  to  the 
following  conditions: 

(1)  The  said  memorial  shall  be  known  as  the  M.  H. 
De  Young  Memorial  Museum,  and  shall  remain  so 
designated,  and  the  name  thereof  shall  never 
be  changed. 

(2)  The  management,  superintendence  and  operation  of 
the  Memorial  and  the  lands  set  aside  therefor 
shall  be  placed  in  a  board  of  Trustees,  of  which 
the  Mayor  of  the  City  and  County  and  the  Presi- 
dent of  the  Board  of  Park  Commissioners  of  the 
City  and  County  shall  be  ex-officio  members. 

There  are  no  specific  duties  imposed  upon  the  Trustees  by 
this  agreement  and  the  only  obligations  imposed  on  the  Trustees  are 
now  found  in  our  present  Charter,  Section  51.   This  section  Imposes 
certain  ministerial  duties,  such  as  those  of  meeting  at  least  once 
in  three  months;  appointment  of  a  director,  curators  and  a  Secretary; 
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and  the  filing  of  an  annual  report  with  the  Controller  by  the 
Secretary.  In  all  other  respects  the  Trustees  are  given  full 
control  as  to  Museum  affairs  and  management. 

The  fact  that  the  duties  imposed  by  the  Charter  are  min- 
isterial in  nature  is  important,  as  the  cases  concerning  personal 
liability  of  public  officers  have  drawn  a  distinction  between 
ministerial  and  discretionary  duties.  Doeg  v.  Cook,  126  Cal. 
213,  58  P.  707.  Where  the  duties  of  an  officer  are  purely  minis- 
terial in  nature,  and  the  officer  performs  such  duties  in  a 
negligent  manner  thereby  causing  damage  to  an  individual  or  to 
property,  a  cause  of  action  exists  against  the  officer.   Lick 
V.  Madden,  36  Cal.  208,  95  Am.  Dec.  175i  Mock  v.  City  of  Santa 
Rosa,  126  Cal.  333,  58  Pac.  b2b. 

In  general  a  ministerial  duty  is  an  act  involving  a 
simple  and  definite  duty,  imposed  by  law,  and  arising  under  con- 
ditions admitted  or  proved  to  exist.   On  the  other  hand,  a  discre- 
tionary duty  gives  the  officer  the  right  to  act  officially  in 
situations  according  to  his  own  judgment,  and  is  not  a  duty  that 
is  imposed  by  law. 

The  cases  hold  that  where  the  act  involves  a  matter  of 
discretion  the  officer  will  not  generally  be  liable  for  his 
actions  to  a  private  individual,  if  he  is  acting  within  the  scope 
of  his  office.  Whereas  when  the  duty  to  act  is  plain  and  certain 
(i.e.  ministerial),  if  it  is  performed  negligently,  or  not  per- 
formed at  all,  the  public  officer  becomes  responsible  for  his 
actions.   Taylor  v.  Manson,  9  Cal.  App.  382,  99  Pac.  4lO;  South 
V.  County  of  San  Benito,~TrQ  Cal.  App.  13,  I80  Pac.  35^;  37  Am. 
Jur.  2b^.' 

It  is  also  well  settled  in  California  that  a  mistake  or 
error  in  Judgment,  when  an  officer  is  performing  a  discretionary 
duty,  will  not  form  the  basis  for  personal  liability.   Osburn  v. 
Stone,  170  Cal.  480,  I50  Pac.  367;  Holman  v.  County  of  Santa  Cruz, 
91  C.A.  2d  502,  205  Pac.  2d  767.   The  rule  is  stated  in  Newport 
Wharf  Company  v.  Drew,  l4l  Cal.  103  at  108,  where  the  court  said: 

"Public  officers  occupying  the  position  of 
trustees  are  the  guardians  of  the  public  money. 
They  have  certain  discretionary  powers,  and  should 
not  be  made  answerable  for  any  injury  when  acting 
in  good  faith  within  the  scope  of  their  authority 
and  not  influenced  by  malice,  corruption  or  sinis- 
ter motives.  They  should  not  be  punished  for  errors 
in  judgment.   ..."   (Emphasis  added) 
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While  the  general  rules  impose  no  liability  on  an 
officer  performing  discretionary  duties  and  acting  within  the 
scope  of  his  office,  there  are  certain  exceptions  to  the  general 
rules  which  will  illustrate  situations  where  personal  liability 
will  exist.   One  such  exception  is  where  a  statute  exists  that 
imposes  liability  on  the  officer  even  though  he  is  performing 
discretionary  duties.   Such  a  statute  is  found  in  Government  Code, 
Sections  1953  through  2003,  inclusive. 

We  have  recently  indicated  to  you,  in  Opinion  No.  1282, 
dated  August  7,  1958,  that  the  operation  of  the  De  Young  Museum 
is  governmental  in  nature  as  distinguished  from  a  proprietary 
function.   Meyer  v.  San  Francisco,  9  C  A.  2d  36I;  Burnett  v. 
San  Diego,  127  C.  A.  2d  lyi. 

Under  Government  Code,  Section  1953,  an  officer  of  the 
City  can  be  held  responsible  for  any  injury  to  person  or  damage 
to  property  due  to  a  dangerous  and  defective  condition  of  public 
property  under  his  control,  even  when  performing  a  governmental 
function.  However,  before  personal  liability  will  attach,  all 
of  the  following  conditions  must  be  present: 

(a)  The  injury  sustained  must  be  the  direct  and 
proximate  result  of  such  defective  or  dangerous 
condition. 

(b)  The  officer  must  have  received  notice  of  such 
dangerous  and  defective  condition,  or  the  condi- 
tion must  be  directly  attributable  to  work  done 
by  him,  or  under  his  direction,  in  a  careless 
manner . 

(c)  The  officer  had  authority  and  the  duty  to  remedy 
the  condition  at  the  expense  of  the  City,  and  the 
funds  to  do  so  were  immediately  available  to  him. 

(d)  That  within  a  reasonable  time  after  receiving  notice 
of  the  condition,  and  being  able  to  remedy  it,  the 
officer  fails  to  do  so,  or  fails  to  take  reasonable 
steps  to  warn  of  the  condition. 

(e)  The  damage  or  injury  was  sustained  while  such  prop- 
erty was  being  reasonably  used  and  due  care  was 
exercised  to  avoid  danger  due  to  the  condition. 

All  of  these  conditions  must  be  present  before  personal  liability 
will  be  found  on  the  part  of  the  officer.   Plaza  v.  City  of  San 
Mateo,   123  C.A.  2d  103,  266  P.  2d  523-   If  the  conditions  are 
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present  the  public  officer  will  be  liable.  Baumann  v.  San  Fran- 
cisco, 42  C.A.  2d  144. 

Personal  liability  may  also  be  Imposed  on  a  public 
officer,  in  certain  situations,  for  the  acts  of  his  subordinates. 
Under  Government  Code,  Section  1954,  a  member  of  a  board  will  be 
liable  for  the  negligence  of  his  subordinantes  if  the  board 
member  knew,  or  had  notice,  that  the  subordinate  was  inefficient 
or  incompetent  to  perform  the  services  for  which  he  was  hired  or 
appointed.   The  superior  will  also  be  liable  if  he  retains  an 
inefficient  or  incompetent  employee  after  knowledge  of  such  fact. 
The  general  rule,  however,  is  that  a  public  officer  will  not  be 
responsible  for  the  acts  of  his  subordinates  unless  the  above- 
mentioned  conditions  can  be  shown.  Wolf sen  v.  Wheeler,  130  Cal. 
App.  475,  19  P.  2d  1004.   Though  the  ddcl;rine  of  respondeat 
superior  does  not  generally  apply,  the  cases  indicate  It  will 
be  imposed  in  four  situations: 

(1)  Where  the  superior  commanded,  or  participated  in, 
the  wrong,  or  he  benefited  from  it.  Van  Vorce 

V.  Thomas,  I8  C.A.  2d  723,  64  P.  2d  272^ 

(2)  Where  the  superior  has  knowledge  of  the  wrong 
and  the  power  to  prevent  it,  but  fails  to  do  so. 
Perkins  v.  Blauth,  I63  Cal.  782. 

(3)  Where  the  superior  knows  the  position  demands 
skill  and  competence,  and  still  entrusts  the 
matter  to  one  whose  incompetence  could  foresee- 
ably  cause  harm.   Abrahamson  v.  City  of  Ceres, 
90  C.  A.  2d  523,  203  P.  2d  772. 

(4)  Where  the  superior  retains  an  incompetent  after 
obtaining  knowledge  of  his  incompetency.   Fernellus 
V.  Pierce,  22  Cal.  2d  226,  I38  P.  2d  12. 

Another  situation  where  a  public  officer  becomes  liable 
personally  for  his  actions  Is  when  he  acts  entirely  outside  the 
scope  of  his  authority.   He  will  be  liable  if  he  acts  outside 
the  scope  of  his  office  and  an  Individual  is  subsequently  Injured 
or  property  is  damaged.   Cooper  v.  O'Connor,  105  Fed.  2d  76I. 

Personal  liability  will  also  exist  where  a  neglect  of 
duty  can  be  coupled  with  wilful  negligence  on  the  part  of  the 
officer.   Merritt  v.  McNally,  l4  Mont.  228,  36  Pac.  44;  Clinard 
v.  Winston-Salem,  1T3  No.  Car.  356,  91  S.E.  1039- 
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It  should  be  noted  that  In  the  case  of  the  De  Young 
Museum  Trustees  a  dual  capacity  exists.   In  addition  to  being 
officers  of  the  City  and  County  of  San  Francisco,  they  are  also 
trustees.   As  trustees,  they  are  subject  to  the  duties,  obliga- 
tions and  liabilities  which  trustees  in  general  are  subject  to, 
when  acting  in  a  fiduciary  capacity.   This  is  true  where  a  public 
trust  exists. 

A  trustee  is  always  held  to  reasonable  diligence  in 
executing  the  terms  of  the  trust.   If  he  fails  to  take  any  action 
to  protect  the  interests  of  the  beneficiaries  and  no  reasonable 
e>:cuse  appears  therefor,  he  will  be  liable,  personally,  in  damages, 
Younglove  v.  Hacker,  15  C.A.  2d  211.   As  a  general  rule,  trustees 
in  executing  the  trust,  must  exercise  the  degree  of  care  and 
diligence  which  a  man  of  ordinary  prudence  would  exercise  in 
managing  his  own  affairs.   This  is  the  so-called  "prudent  man" 
test.   Estate  of  Hamon,  60  C.A.  15^;   Estate  of  Whitney,  78 
C.A.  63^^i 

The  extent  of  a  trustee's  discretion  will  depend 
primarily  on  the  trustor's  intention,  as  it  appears  in  the  trust 
instrument.   However,  the  mere  fact  that  the  trustee  is  given 
wide  discretion  does  not  authorize  him  to  act  beyond  the  bounds 
of  reasonable  judgment.   A  trustee  given  discration  to  act  abuses 
his  discretion  if  he  acts  in  bad  faith  or  goes  beyond  the  inten- 
tion of  the  trust  instrument.   The  standard  of  care,  or  test  to 
be  applied,  is  stated  in  the  Restatement  of  the  La^  of  Trusts, 
Section  I87,  at  page  485: 

"If  there  is  a  standard  by  which  the  reason- 
ableness of  the  trustee's  judtTment  can  be  tested, 
the  court  will  control  the  trustee  in  the  exercise 
of  a  power  where  he  acts  beyond  the  bounds  of  a 
reasonable  judgment.   ..." 

Very  frequently,  the  courts  in  seeking  to  determine  if  a  reason- 
able judgment  has  been  exercised  look  to  see  if  the  trustee  has 
acted  in  the  state  of  mind  contemplated  by  the  trustor  in  estab- 
lishing the  trust.   Estate  of  Canfleld,  80  C.A.  2d  443,  18I  P. 
2d  732. 

In  conclusion,  with  respect  to  the  particular  question 
of  personal  liability  for  the  acts  of  vandalism  which  have  destroy- 
ed, in  part,  the  Hearst  Monastery,  my  opinion  is  that  no  personal 
liability  exists  on  the  part  of  the  Trustees.   Under  Charter 
Section  51,  the  Trustees  of  the  Museum  are  given  exclusive  charge 
" .  .  .of  all  real  and  personal  property  thereunder  belonging,  or 
which  may  be  acquired  by  loan,  purchase,  gift,  devise,  bequest 
or  otherwise.  ..." 
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In  the  instant  case  the  property  involved  was  given  to 
the  Museum.   The  care  of  the  property  was  left  to  the  discretion 
of  the  Trustees.   There  are  no  facts  present  to  indicate  any  abuse 
of  discretion  on  the  part  of  the  Trustees  in  handling  the  property. 
They  therefore  would  not  be  individually  liable  under  the  law 
applicable  to  them,  either  as  Trustees  or  as  public  officers. 

It  is  to  be  noted  that  the  Board  of  Supervisors  have 
recently  appropriated  the  sum  of  $1,000.00  to  fence  in  the  area 
wherein  the  Hearst  Monastery  is  located.   This,  of  course,  will 
aid  in  the  prevention  of  future  acts  of  vandalism  with  respect  to 
the  Hearst  Monastery. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  Richard  S.  Rheem 

President,  Trustees  of  the 

M.  H.  De  Young  Memorial  Museum 
San  Francisco  I8,  California 


MBF/GEB 
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SUBJECT:   PERSONAL  LIABILITY  OF  THL  TRIT;vT^ES  OP  CALIFORNIA  PALACE 
OF  THE  LEGION  OF  HONOR  IN  OPERATION  OF  THAT  INSTITL'TION 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 


Q  U 


"The   recent   fires   which   involved   the  Hearst 
Monastery   in  Of  olden  Gate   Park  and    the   vandalism 
which  daraaged   sorae   of    the   riictures    in    the   de 
Young  iiuseum  have    raised   the  question   in   the 
minds    of    some   of   our  trustees   as    to  their  personal 
liability. 

Accordingly,    the   undersigned,    on  behalf   of 
the  Trustees    of   the  California   Palace   of  the 
Legion   of  Honor,    hereby   requests   your  opinion 
with   respect   to  the    liability,    if  any,    of  said 
Trustees   arising   out   of   the   operation   of  this 
institution." 

OPINION 

Currently  I  released  an  opinion  requested  by  Mr.  Richard 
S.  Rheem,  on  behalf  of  the  Trustees  of  the  M.  H.  de  Young  Museum, 
on  precisely  the  same  question  raised  by  your  req\iest.   I  will 
repeat  that  oninion  here,  f or  t he  most  nart,  as  the  rules  of  law 
governing  the  responsibilities  of  the  c'e  Young  Museum  Trustees 
are  likewise  at)r)licable  to  the  Trustees  for  the  California  Palace 
of  the  Legion  of  Honor. 

There  are  certain  basic  rules  of  law  that  a^^ly  to 
public  officers  and  trustees.   In  this  opinion  I  will  deal  with 
the  apr)licatlon  of  these  rules  to  the  Trustees  of  the  Museum. 

In  a  TDrior  opinion,  rendered  by  ray  predecessor  on 
September  II4.,  19kk->    this  office  advised  the  Controller  that  the 
members  of  the  California  Palace  of  t  he  Legion  of  Pionor  Board  of 
Trustees  were  officers  of  the  City  and  County  San  Francisco. 
Opinion  No.  3607.   This  being  the  situation,  the  rules  applicable 
to  oublic  officers  anply  to  the  Trustees,  and  their  responsibility, 
in  part,  will  be  1 -posed  under  those  rules. 
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It  is  a  well  recognized  rule  of  law  that,  where  a 
rjublic  officer  performs  his  duties  vjith  care,  and  the  duties 
are  discretionary  in  nature,  he  will  not  be  liable  loersonally 
in  a  nrivate  action  alleging  tortious  conduct.   South  v.  County 
of  San  Eenito,  l^O   Cal.  Ai^o.  13,  l30  ^ac.  3^k;   k   Mcv-luillan. 
Municipal  (^orporatiorB,  i^vd   Sd.),  Sec.  12.208.   This  general 
rule  is  stated  in  Caruso  v .  Abbott,  133  C  .A .  2d  301+,  281+  ?.  2d 
113s  where  the  court  said, 

"The  true  basis  for  the  rule  exempting  an 
officer  from  personal  liability  is  that  he  should 
not  suffer  personally  when,  in  his  official 
capacity,  he  exercises  a  discretion  which  his 
public  office  requires  him  to  exercise.   Implicit 
in  this  reasonin;-,  is  the  requirement  that  his 
discretion  be  exercised  in  his  public  capacity  and 
within  the  scope  of  his  official  authority  .  .  .  .  " 

The  theory  behind  this  reasoning  is  that  when  the  lax'^j  trusts  to 
the  sound  judgment,  or  discretion  of  an  officer,  public  policy 
demands  that  he  be  protected f  rom  the  consequence  of  his  erroneous 
judgment.   21  Cal.  Jur.  911. 

Under  the  agreement  setting  up  the  California  Palace 
of  the  Legion  of  Honor  there  was  no  mention  made  of  conditions 
under  which  the  Trustees  would  be  personally  lialle.   Article 
XIV-C  of  the  old  Charter,  added  by  amendment  adopted  on  November  I}., 
1921].,  and  approved  by  the  Legislature  on  January  21,  192^, 
accepted  as  gifts  the  i'lemorial  for  the  "use  and  e  njoyment"  and 
the  Museum  f or  t he  "education  and  enjoyment"  of  the  public,  on 
the  condition  that  theywould  be  known  as  the  "California  Palace 
of  the  Legion  of  Honor  and  the  "M.  ii.  de  Young  Memorial  Huseuia" 
and  the  names  never  to  be  changed;  and  the  further  condition 
that  the  management,  superintendence  and  operation  of  each  would 
be  placed  in  boards  of  trustees  of  which  the  Mayor  and  President 
of  the  Board  of  Park  Commissioners  were  tobe  ex-officio  members. 
Said  Articles  also  provided  b  hat  nine  of  t  he  original  members  of 
each  of  said  boards  should  be  appointed  by  the  Mayor  of  the  City 
and  County;  and  all  vacancies  thereafter  occurring  should  be 
filled  b;"  vote  of  a  majority  of  the  remaining  members.   The 
Articles  also  provided  that  the  boards  shall  have  exclusive  charge 
of  the  Memorial  and  Museum,  but  that  ail  property  then  owned 
or  thereafter  acquired  for  the  purposes  thereof  when  not  incon- 
sistent with  the  terras  of  its  acquisition,  shall  vest  in  the 
City  and  County. 

There  are  no  specific  duties  imposed  upon  the  Trustees 
by  this  agreement  and  the  only  obligations  imposed  on  the  Trustees 
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are  novj  founr  in  our  present  Charter,  Section  50.  This  section 
imposed  certain  ministerial  duties,  such  as  those  of  meeting  at 
least  once  in  three  months;  airoointment  of  a  director,  curators 
and  a  Secretary;  and  the  filing  of  an  annual  re^oort  V'ith  the  Con- 
troller by  t^e  Secretary.  In  all  other  resoects  the  Trustees  are 
given  full  con^'-rol  as  to  management  of  the  California  Palace  of 
the  Legion  of  Honor. 

The  fact  that  the  duties  imr>osed  by  the  Charter  are 
ministerial  in  nature  is  imoortant,  as  the  cases  concerning 
personal  liability  of  oublic  officers  have  drawn  a  distinction 
between  ministerial  and  discretionary  duties.   Doeg  v.  Cook, 
126  Cal.  213,  5*3  Pac.  707.   tvhere  the  duties  of  an  officer  are 
purely  ministerial  in  nature,  and  the  officer  performs  such 
duties  in  a  negligent  manner  thereby  causing  damage  to  an 
individual  or  to  oro-oerty,  a  cause  of  action  exists  a^ialnst  the 
officer.   Lick  v.  Madden,  36  Cal.  208,  95  Am.  Dec.  175; 
Mock  v.  City  of  Santa  Rosa,  126  Cal.  333,  5Q  Pac.  826. 

In  general  a  ministerial  duty  is  an  act  involving  a 
simple  and  definite  duty,  imposed  by  law,  and  arising  under 
conditions  adtaitted  or  proved  to  exist.   On  the  other  hand,  a 
discretionary  duty  gives  the  officer  the  ri^ht  to  act  officially 
in  situations  according  to  his  own  judgment,  and  is  not  a  duty 
that  is  imposed  by  law. 

The  cases  hold  that  where  the  act  involves  a  matter  of 
discretion  the  officer  will  not  generally  be  liable  for  his  actions 
to  a  private  individual,  if  he  is  acting  within  the  scope  of  his 
office.   '."here  as  iJ  hen  the  duty  to  act  is  plain  and  certain  (i.e., 
ministerial),  if  it  is  performed  negligently,  or  not  performed 
at  all,  the  public  of f icerbecomes  responsible  for  his  actions. 
Taylor  v .  Hanson,  9  Cal.  App.  382,  99  Pac.  i|-10 ;  South  v.  County 
of  San  Benito,  I4.O   Cal.  app.  13,  I80  ''ac.  35^1-;  37  Am.  Jur.  26ij.. 

It  is  also  vjell  settled  in  California  that  a  mistake 
or  error  in  judgment,  when  an  officer  is  performing  a  discretionary 
duty,  will  not  form  the  basis  for  personal  liability.   Osburn  v . 
Stone,  170  Cal.  I4.8O,  150  Pac.  367;  Holman  v.  County  of  Santa  Cruz, 
91  C.A.  2d  502,  205  P.  2d  767.   The  rule  is  s  tated  in  Newport  Wharf 
Company  v .  Drew,  li|l  Cal.  103  at  IO8,  where  the  court  said, 

"Public  officers  occupying  the  position  of  trustees 
are  guardians  of  the  public  money.   They  have  certain 
discretionary  povjers,  and  should  not  be  made  answerable 
for  any  Injury  when  acting  in  good  faith  within  the 
scope  of  their  authority  and  not  influenced  by  malice, 
corruption  or  sinister  motives.   They  should  not  be 
punished  lor  error  in  judgment  ..."  ( iCmphas  Is  added)  . 
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VJhlle  the  general  rules  imr>ose  no  liability  on  an  officer 
Toerformino  discretionary  duties  and  acting  within  the  scope  of 
his  office,  there  are  certain  exceptions  to  the  general  rules 
which  will  illustrate  situations  where  personal  liability  w ill 
exist..  One  such  exceiotion  is  iNjhere  a  statute  exists  that  Imposes 
liability  on  the  officer  even  though  he  is  nerforming  discretionary 
duties.   Such  a  statute  is  found  in  Government  Code,  Sections 
1953  through  2003,  inclusive. 

We  have  recently  indicated,  to  the  de  Young  Museum 
Trustees,  in  Opinion  No.  1282,  dated  August  7,  1953,  that  the 
ooeration  of  the  de  Young  I'iuseum  is  i_jOvernmental  in  nature  as 
distinguished  from  a  -oroorietary  function.   Meyer  v.  San  Francisco, 
9  C.A.  2d  361 ;  Burnett  v.  San  Diego,  127  C.w.  2d  191.   '■'■'his  also 
apolies  to  the  otjeration  of  the  California  Palace  of  the  Legion 
of  Honor. 

Under  Government  Code,  Section  1953,  an  officer  of  the 
City  can  be  held  responsible  for  any  injury  to  rserson  or  damage 
to  property  due  to  a  dangerous  and  defective  condition  of  r)ublic 
TDroperty  under  his  control,  even  when  ■oerforming  a  governmental 
function.   However,  before  oersonal  liability  Xi;ill  attach,  all 
of  the  following  conditions  mu -t  be  r>resent: 

(a)  The  injury  sustained  must  be  the  direct 
and  oroximate  resu.lt  of  such  defective 
or  dangerous  condition. 

(b)  The  officer  must  have  received  notice  of 
such  dangerous  anc'  defective  condition, 
or  the  condition  must  be  directly  attri- 
butable to  vjork  done  by  him,  or  under  his 
direction,  in  a  careless  manner. 

(c)  The  officer  had  authority  and  the  duty  to 
remedy  the  condition  at  the  exoense  of  the 
City,  and  the  funds  to  do  so  vjere  immediately 
available  to  hiirii. 

(d)  That  v.'ithin  a  reasonable  tisae  after  receiving 
notice  of  the  condition,  and  being  able  to  remedy 
it,  the  officer  fails  to  d 0  so,  or  fails  to  take 
reasonable  steps  to  warn  of  the  condition. 

(e)  The  damage  or  injury  was  sustained  while  such 
property  was  being  reasonably  used  and  due  care 
was  exercised  to  avoid  danger  due  to  the  condition. 
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All  of  these  conditions  must  be  nresent  before  personal  liability 

will  be  found  on  the  part  of  the  officer.   Plaza  v.  City  of  San 
Mateo.  123  C.A.  2d  103,  266  P.  2d  523.   If  the  conditions  are 
•present  the  'oublic  officer  vjill  be  liable,   j^aumann  v.  San 
Francisco,  i|2,  C.i-..    26   IL].!).. 

Personal  liability  may  also  be  imposed  on  a  public  office: 
in  certain  situations,  for  the  acts  of  his  subordinates.   Under 
Government  Code,  Section  195^1-  a  raember  of  a  board  will  be  liable  for 
the  negligence  of  his  subordinates  if  the  board  member  knew,  or  had 
notice  that  the  subordinate  was  inefficient  or  incomoetent  to  per- 
form the  services  for  Xijhich  he  was  hired  or  appointed.   The  superior 
will  also  be  liable  if  he  retains  an  inefficient  or  incompetent 
employee  after  knowledge  of  such  fact.   The  general  rule,  hoxjever, 
is  that  a  public  officer  will  not  be  resoonsible  for  the  acts  of 
his  subordinates  unless  the  above-mentioned  conditions  can  be  shown. 
Wolf  sen  V.  Ivheeler.  130  Cal.  Add.  U.7S>    19  P  .  2d  lOOi;.   Though  the 
doctrine  of  respondeat  superior  does  not  generally  apply,  the 
cases  indicate  it  will  be  imposed  in  four  situations: 

(1)  VJhere  the  superior  commanded,  or  participated 
in,  the  wrong,  or  he  benefited  from  it.  Van 
Vorce  V.  Thomas,  l8  C.A.  2d  723,  6i|  P .  2d  272. 

(2)  Where  the  superior  has  knowledge  of  the 
wrong,  and  the  power  to  prevent  it,  but 

fails  to  do  so.  Perkins  v.  Blauth,  I63  Cal.  782. 

(3)  VJhere  the  superior  knows  the  nosition  dem.ands 
skill  and  competence,  and  still  entrusts  the 
matter  to  one  vjhose  incompetence  could  fore- 
seeably  cause  harm.   Abrahamson  v.  City  of 
Ceres.  90  C.h.    2d  523,  203  ^.  2d  772. 

(4)  VJhere  the  superior  retains  an  incompetent  after 
obtaining  knowledge  of  his  incompetency.   Fernelius 
V.  Pierce.  22  Cal.  2d  226,  I38  ?.  2d  12. 

Another  situation  where  a  public  officer  becomes  liable 
personally  for  his  actions  is  when  he  acts  entirely  outside  the 
scope  of  his  authority.   He  will  be  liable  if  he  acts  outside  the 
scope  of  his  office  and  an  individual  is  subsequently  injured,  or 
property  is  damaged.   Cooper  v.  O'Connor,  105  Fed.  2d  76I. 

Personal  liability  will  also  exist  where  a  neglect  of 
duty  can  be  coupled  with  wilful  negligence  on  the  part  of  the 
officer.   Merritt  v.  McHally.  li|  Mont.  228,  36  -'ac.  Ui|;  Clinard 
V.  Winston-Salem,  173  '^0.    Car.  356,  91  S.S.  1039. 
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It  should  be  noted  that  in  the  case  of  the  California 
Palace  of  the  Legion  of  Honor  Trustees  a  dual  capacity  exists. 
In  addition  to  being  officers  of  the  City  and  County  of  San 
Francisco,  they  are  also  t rus tees .   As  trostees,  they  are  subject 
to  the  duties,  obligations  and  liabilities  which  trustees  in 
general  are  subject  to,  when  acting  in  a  fiduciary  capsd-ty.   This 
is  true  inhere  a  public  trust  exists. 

A  trustee  is  always  held  to  reasonable  diligence  in 
executing  the  terras  of  the  trust.   If  he  fails  to  take  any  action 
to  -orotect  the  interest  of  tht  beneficiaries,  and  no  reasonable 
excuse  ap-oears  therefore,  he  will  b  e  liable,  personally,  in 
damages.   Youn,'j;love   v.  Hacker,  15  C.a.  2d  2.11.      As  a  general  rule 
trustees  in  excutinj^  the  trust,  must  exercise  the  d  egree  of  care 
and  diligence  which  a  man  of  ordinary  -orudence  would  e  xercise  in 
managing  his  own  affairs.   This  is  the  so-called  "prudent  man" 
test.   Estate  of  Hamon,  60  C.A.  l^lj,;  Estate  of  Whitney.  73  C.A. 
638  . 

The  extent  of  a  trustee's  discretionwill  depend 
rjrimarily  on  t  he  trustors  intention,  as  it  aor)ears  in  t  he  trust 
instrument.   Hovje'/er,  the  mere  fact  that  the  t  rustee  is  given 
wide  discretion  does  not  authorize  him  to  act  beyond  the  bounds 
of  reasonable  judgment,   a  trustee  given  discretion  to  act  abuses 
his  discretion  if  he  acts  in  bad  faith  orgoes  beyond  the  intention 
of  the  trust  instrument.   The  standard  of  care,  ortest  to  be 
apnlied,  is  stated  in  the  Restatement  of  the  LavJ  of  Trusts,  Section 
187,  at  page  i|85: 

"If  there  is  a  standard  by  vjhich  the 
reasonableness  of  the  trustees'  judgment 
can  be  tested,  the  court  will  control  the 
trustee  in  the  e  xercise  of  a  oower  where 
he  acts  beyond  the  bounds  of  a  reasonable 
judgment  .  .  .  .  " 

Very  frequently,  the  courts  in  seeking  to  determine  if  a  reason- 
able judgment  has  b  een  exercised  look  to  see  if  the  trustee  has 
acted  in  the  state  of  mind  contemplated  by  the  trustor  in 
establishing  the  trust.   Estate  of  Canfield,  80  C.A.  2d  [|.]+3,  181 
P.  2d  732. 

In  conclusion,  vjith  respect  to  the  particular  question 
of  personal  liability  for  the  acts  of  vandalism  v;hich  have  des- 
troyed, in  part,  the  Hearst  iionastery,  and  caused  damage  to 
paintings  inthe  Museum,  my  opinion  is  that  no  personal  liability 
exists  on  the  part  of  the  Trustees.   Under  Charter  Section  $0 , 
the  Trustees  of  the  California  Palace  of  t  he  Legion  of  Honor  are 
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given  exclusive  charge,  ".  .  .of  all  real  and  Toersonal  nroperty 
thereunto  belon^.ing,  or  which  may  be  acquired  by  loan,  purchase, 
gift,  devise,  bequest  or  otherwise  .  .  .  .  " 

In  the  instant  case  the  nror^erty  involved  was  given 
to  t  he  Museum.   The  care  of  the  property  vjas  left  to  the  discre- 
tion of  the  Trustees.   There  are  no  facts  present  to  indicate 
any  abuse  of  discretion  on  the  part  of  the  Trustees  in  handling 
the  prooerty.   They  therefore  vjould  not  be  individually  liable 
under  the  law  applicable  to  them,  either  as  Trustees  or  as  r)Ublic 
officers . 

It  is  tobe  noted  that  the  Board  of  buoervisors  have 
recently  appropriated  the  sum  of  ^^1,000.00  tofence  in  t  he  area 
wherein  the  Hearst  i-ionastory  is  located.   This,  of  course,  vjill 
aid  in  the  prevention  of  future  acts  of  vandalism  with  respect 
to  the  Hearst  Monastery.   An  ar)pronriation  of  n^ljSOO.OO  was  also 
passed  to  post  as  a  reward  for  the  aor)rehension  of  the  vandals 
damaging  the  paintings. 

Your  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  liOLu 
City  Attorney 


TO:   Walter  E.  Buck,  President 
Board  of  Trustees 

California  Palace  of  the  Legion  of  Honor 
San  Francisco  21,  California 


mbp/geb 


OPINION  NO.  1378 
August  14,  1959 


SUBJECT:   NECESSITY  FOR  APPLICATION  FOR  PARKING  VARIANCE 

WHERE  DIALLING  UNITS  WERE  CONVERTED  OR  CONSTRUCTED 
BEFORE  ENACTMENT  OF  ONE -FOR -ONE  PARKING  ORDINANCE. 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows 

REQUEST 

"The  City  Planning  Commission  has  before  it 
an  application  for  a  parking  variance  (case  No. 
VP-59,14;   Army  St.,  N/L,  50  feet  east  of  Sanchez  St.), 
which  was  reviewed  by  the  ComiHission  on  June  I8,  1959* 
and  is  presently  being  held  under  advisement,  for 
review  and  analysis. 

"The  applicant  requested  a  variance  under 
the  provisions  of  Article  4.5  of  the  Planning  Code  so 
as  to  permit  one  parking  space  for  five  dwelling  units. 
The  applicant  in  this  case  desires  to  buy  the  property, 
provided  the  existing  parking  meets  the  provisions  of 
the  Planning  Code. 

"Our  records  show  that  in  1921  the  lot  was 
improved  with  a  tvjo-family  dwelling,  with  a  side-yard 
on  the  easterly  side  of  the  dwelling,  wide  enough  to 
accommodate  a  driveway.   Since  then  the  former  two- 
family  dwelling  has  been  converted  into  four  apartments, 
and  a  one-family  dwelling  has  been  erected  on  the  rear 
of  the  lot,  with  a  one -car  garage  underneath.   There 
is  no  record  of  any  building  application  or  permit  for 
conversion  of  the  former  two-family  dwelling  into  four 
apartments,  or  for  the  construction  of  the  one-family 
dwelling  at  the  rear  of  the  lot. 

"In  the  event  that  the  five  dwelling  units 
located  on  the  premises  conform  to  the  Building  and 
Fire  Codes,  and  all  the  conversions  were  made  prior  to 
1955j  before  the  Parking  Ordinance  was  adopted,  is  it 
necessary  for  the  ovmer  or  prospective  buyer  to  apply 
for  a  parking  variance  in  order  to  assure  compliance 
with  Article  4.5  of  the  Planning  Code?" 

OPINION 

Section  114  of  the  City  Planning  Code,  dealing  with  park- 
ing space  variances  for  dwelling  units,  reads  as  follows: 
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"SEC.  114.  Variances.   The  City  Planning 
Commission  may,  upon  application,  grant  variances  from 
any  of  the  provisions  of  Section  113  of  this  Article, 
after  public  notice  and  hearings,  if  it  is  of  the 
opinion  that  special  circumstances  exist  in  the  par- 
ticular case,  and  that  unnecessary  hardship  would 
result  from  the  strict  interpretation  and  enforcement 
of  such  provisions .   The  procedure  governing  such 
applications  and  the  granting  or  denial  of  such 
variances,  and  appeals  therefrom,  shall  be  the  same  as 
that  provided  by  Article  2  of  the  City  Planning  Code 
and  Section  11?  of  the  Charter  relating  to  zoning 
procedure ." 

Section  113j  as  you  are  av/are,  requires  one  off-street 
parking  space  per  dwelling  unit  for  all  "dwelling  units  hereafter 
constructed."   The  phrase  "hereafter  constructed"  as  used  in  this 
connection  should  be  construed  to  mean  some  form  of  physical  con- 
struction. 

Your  request,  however,  indicates  a  complete  absence  of 
change  in  physical  structure  or  location  being  involved  in 
Application  No.  VP-59,l4  now  pending  before  the  City  Planning 
Commission.   If  such  is  the  case  and  you  have  confirmed  the  fact 
that  the  units  were  actually  fully  constructed  before  the  effective 
date  of  the  one -for -one  parking  space  ordinance,  then  the  ordinance 
itself  does  not  Include  them  within  the  one-for-one  parking  space 
requirement. 

The  problem  posed  is  not  one-for-one  parking  but  rather 
one  calling  for  legal  clearance  through  the  Central  Permit  Bureau 
for  a  continuation  of  the  building  units  under  the  Building  and 
Fire  Codes  on  the  ground  that  the  violation  is  technical  only,  if, 
in  fact,  such  is  the  case.   In  other  words,  the  problem  is  one 
involving  the  jurisdiction  of  the  Department  of  Public  Works 
through  its  Central  Permit  Bureau,  and  not  one  for  the  City  Planning 
Commission,  if,  as  aforesaid,  the  dwelling  units  involved  were 
physically  fully  constructed  before  the  effective  date  of  the  one- 
for-one  parking  space  ordinance. 

On  the  basis  of  the  foregoing,  you  are  advised  that  the 
City  Planning  Commission  should  not  pass  upon  Application  No, 
VP-59,l4,  but  dismiss  it  for  lack  of  jurisdiction  under  the  facts. 
By  so  doing  you  will  avoid  tending  to  waive  settlement  of  the  real 
problem  by  the  Department  of  Public  Works. 

Respectfully  submitted, 

DION  R.  HOLM 
TO:  Mr.  James  R.  McCarthy         City  Attorney 
Director  of  Planning 
100  Larkin  Street 
San  Francisco  2,  California 

RJR/TJB 


OPINION  NO.  1379 
August  17,  1959 


SUBJECT:   MUST  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO  AND  THE 
SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT  CONTRIBUTE 
TO  THE  COST  OF  THE  VOLUNTARY  MEMBERS  OP  THE  HEALTH 
SERVICE  SYSTEM? 


Gentlemen: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"Your  opinion  is  requested  as  to  whether, 
under  the  provisions  of  the  Charter  of  the  City 
and  County  of  San  Francisco,  Section  172.1.11, 
the  City  and  County  of  San  Francisco  should  con- 
tribute to  the  cost  of  Health  Service  System 
benefits  for  those  officers  and  employees  of  the 
City  and  County  of  San  Francisco  and  the  San 
Francisco  Unified  School  District  who  are  not 
members  of  the  San  Francisco  City  and  County 
Employees'  Retirement  System,  but  who  are  granted 
membership  in  the  Health  Service  System." 

OPINION 

Sec.  172.1.11  of  the  Charter  states  that: 

"The  city  and  county  and  the  school  dis- 
trict shall  each  contribute  to  the  health  service 
system  fund  an  amount  equal  to  the  amounts  con- 
tributed thereto  by  its  members  and  retired 
persons  of  the  system  .  ]    I    . " 

Sec.  172.1  states: 

"The  members  of  the  system  shall  consist 
of  all  employees,  which  shall  include  officers, 
of  the  city  and  county  and  of  the  San  Francisco 
Unitied  School  District  who  are  members  of  the 
retirement  system." 

Sec.  172.1.8  states: 

"The  health  service  board  shall  have  power 
and  it  shall  be  its  duty: 

**************** 

"(e)   To  make  rules  and  regulations  for 
.  .  .  .the  admission  to  the  system  of  ...  . 
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such  other  officers  and  employees  as  may 
voluntarily  become  members  of  the  system  with 
the  approval  of  the  health  service  board." 

Thus  provision  is  made  for  mandatory  and  voluntary  mem- 
bers of  the  system,  and  the  question  is  whether  the  expression  in 
Sec.  172.1.11,  "...  contributed  thereto  by  its  members" "means 
"by  its  voluntary  as  well  as  by  its  mandatory  members." 

It  would  seem  that  voluntary  members,  as  well  as  manda- 
tory members,  are  covered  by  Sec.  172.1.11.   The  Section  makes  no 
distinction  between  the  two  types.   A  contrary  construction  would 
require  insertion  in  Sec.  172.1.11  of  a  proviso  to  the  effect  that 
matching  contributions  shall  not  be  made  on  account  of  voluntary 
members.   But  the  rule  is  that,  "In  the  construction  of  a  statute 
.  .  .,  the  office  of  the  judge  is  simply  to  ascertain  and  declare 
what  is  in  terms  or  in  substance  contained  therein,  not  insert  what 
has  been  omitted,  ..."   Since  such  a  proviso  has  been  omitted 
from  'the  section,  it  should  hot  be  inserted  under  the  guise  of  con- 
struction. 

Accordingly,  it  is  my  opinion  that  under  Sec.  172.1.11 
the  City  and  County  and  the  School  District  should  contribute  to 
the  cost  of  Health  Service  System  benefits  for  those  of  their 
officers  and  employees  who  are  not  members  of  the  Retirement 
System,  but  who  voluntarily  become  members  with  the  approval  of 
the  Health  Service  Board  under  the  Board's  rules  and  regulations. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   HEALTH  SERVICE  SYSTEM 
6l  Grove  Street 
San  Francisco  2 

Attention:  Walter  E.  Hook,  M.D. 


WJB/GEB 


DION  R.  HOLM  No.  1379A 

City  Attorney 
City  Hall 
San  Francisco  2,  California 


August  25,  1959 


Mr.  Walter  A.  Haas,  Sr. 

President,  Recreation  and  Park  Commission 

96  Battery  Street 

San  Francisco  11,  California 

Dear  Mr.  Haass 

Over  the  telephone  yesterday  you  asked  me  to  advise 
you  as  to  the  procedure  the  Recreation  and  Park  Commxssion 
may  adopt  in  awarding  the  lease  of  the  parking  plaza  at  Candle 
stick  Park. 

Invitations  for  bids  for  the  1^^^^"^  ^'f.  ff,  street, r 
Candlestick  Park  for  parking  purposes  were  solicited  by  Sirect^r 
of  Property  Philip  L.  Rezos  on  June  26  of  this  year  and  in  them, 
^monrSny'other  'things,  vas  rocited  that  ^heMdwil  be  awarded 
no  the  highest  and  best  responsible  and  ^^^^f  ^^f  ,^f  ^^^^^^ 
determination  by  said  Commission  with  approval  of  the  Board  of 
Supervisors  of  the  highest  and  best  responsible  and  qualified 
bidder  shall  be  final  and  conclusive  on  all  parties. 

These  invitations  also  recite  that  your  Commission  will 
"select  that  bid  which  in  its  sole  discretion  is  ^^^">^^  ^°^^  *^" 
most  beneficial  and  to  the  greatest  advantage  of  *he  City  and 
County  of  San  Francisco,  whether  or  not  such  bid  ^^„*^^_^^^g^^f  ^ 
bM  7t   any  one  of  two  or  more  equal  identical  bids;"  and  further 
reserves  the  right  "to  reject  any  and  all  bids." 

The  foregoing  invitation  fer  bids,  as  paraphrased,  was 
published  in  the  official  newspaper  for  the  requisite  number  of 
times. 

I  am  advised  your  Commission  has  been  furnished  the 
list  of  bidders,  the  report  of  the  Director  of  Property,  the 
valuation  of  the  bids  by  the  Controller,  financial  estimates 
made  by  the  General  Manager  of  the  Parking  Authority,  and  an 
interim  report  from  the  San  Francisco  Grand  Jury  of  1959- 
Hence  it  will  be  unnecessary  for  me  to  advert  to  the  detail 
of  these  documents. 

All  nine  bidders  bid  on  a  percentage  of  the  estimated 
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gross  income  from  the  parking  concession,  and  the  two  reported 
as  being  the  best  of  the  nine  were  the  B  &  B  bid,  offering 
fly  per  cent  of  the  gross,  and  Onorato,  offering  85.l/o  on 
certain  of  the  revenues  and  a  higher  percentage  when  the  revenues 
exceeded  a  specified  amount. 

After  studying  the  arithmetic  as  set  forth  in  the  reports 
of  the  Controller  and  the  Parking  Authority,  as  well  as  the 
Director  of  Property,  your  Commission  may  make  its  own  estimates 
and  arrive  at  a  mathematical  conclusion  of  its  ovm,  as  to  which 
of  the  two  bids  in  question  is  the  better.  Your  Commission  may 
also  exercise  its  discretion  as  to  whether  the  award  should  go 
to  the  highest  bidder  mathematically,  or  to  a  lower  bidder 
mathematically,  basing  its  judgment  as  to  which  is  the  "best 
responsible  and  qualified  bidder." 

The  foregoing  outlines  one  of  the  procedures  your  Com- 
mission may  adopt. 

An  alternative  procedural  step  would  be  that  your  Com- 
mission could  reject  any  and  all  bids.   In  the  event  you  reject 
alf-l  bids,  your  attention  is  respectfully  directed  to  the  fact 
that  time  will  not  permit  the  reac^vertising  for  bids,  allowing 
the  publication,  the  time  to  award  the  bid,  review  by  the  Off- 
Street  Parking  Authority,  reports  from  the  Controller,  the 
Director  of  Property,  your  Commission  and  the  Board  of  Super- 
visors in  the  event  the  Park  is  to  be  used  for  the  World  Series. 

Currently  the  San  Francisco  Giants  are  J^  games  ahead 
of  their  nearest  competitor  in  the  National  League  Race  and  it 
appears  that  it  is  more  than  a  possibility  of  their  winning 
the  Pennant.   If  this  happens  it  becomes  necessary  that  your 
Commission  provide  parking  space  for  the  public  attending 
a  maximum  of  four  games  to  be  played  at  Candlestick  Park  if  the 
Giants  engage  in  a  World  Series. 

If  the  Commission  rejects  all  bids  your  Commission 
could  operate  this  parking  facility  with  civil  service 
employees  of  the  city,  if  there  be  any  civil  service  list 
of  such  employees,  or  with  temporary  employees,  or  your 
Commission  could  engage  an  agent  on  terms  agreeable  to  the 
Commission  to  conduct  the  facility  for  the  four  days. 

l-fliatever  procedure  your  Commission  adopts  must  be 
based  upon  sound  principle  and  not  upon  mere  whim  or  fancy, 
and  exercising  of  this  discretion  must  be  baser!  upon  what 
your  Commission  actually  feels  would  be  to  the  best  interests 
of  the  city. 
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Mr.   Walter  A.    Ilaas,    Sr. 
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August  25,  1959 


I  trust  the  foregoing  sufficiently  outlines 
procedures  your  Commission  may  legally  adopt,  and  if  you 
have  any  questions  concerning  them  please  do  not  hesitate  to 
ask  me  for  further  advice. 

Yours  truly, 

Sgd.  Dion  R.  Holm 


DION  R.  HOLM 
City  Attorney 


OPINION  NO.  1380 
August  26,  1959 


SUBJECT:   SHOULD  DISINTERESTED  PERSONS  EE  EXCLUDED 
PROM  HEARINGS  HELD  UNDER  C.C.  SEC.  206,7 
TO  DETERMINE  W HSTHER  AN  ADULT  CHILD  SHALL 
BE  RELEASED  PROM  CONTRIBUTING  TOV/ARD  THE 
SUPPORT  OP  PARENT? 

Dear  Sir: 

I  have  your  request  for  opinion  as   follows: 

REQUEST 

"The   members  of  the   Public   Health  and   Welfare 
committee   have   requested   clarification  of   the    law 
governing  their  responsibility  with  respect  to   safe- 
guarding the   confidential  nature   of  public  assistance 
records,   insofaras  they  pertain  to   release   of  respon- 
sibility  of  an  adult   child  for  support  of  a  parent  who 
is  a  recipient  of  public   assistance    (Sec,   206,7  of 
Civil  Code), 

"Prora  time    to   time   the   Committee  must  con- 
duct hearin^js   in  cases  where  applications  for  such  re- 
lease have  been  denied  by   the   Public   Welfare  Department, 
These   hearin£,s  are   calendared  with  other  Committee 
business,   and   for  this   reason  it   sometimes   happens    that 
persons  who  have  no  direct  interest  in  the  V/elfare   oases 
are  present   in  the  hearing  room  while  applicants  are 
called  upon  to  explain  the   circumstances  upon  which   they 
base    their   claims, 

"The   Committee  wishes   to  know  whether  or  not 
all  disinterested  parties   should  be   excluded  from  such 
hearings   in  order  that    the   identity  of  applicants  may 
not  be  disclosed   to  any  lonauthorized  persons.        Cases 
are   always   referred  to   by  number  in  any  publications 
which  are  necessary,  but   the    lature   of  a   hearing 
usually  requires   the    use    of  names," 

OPINION 

Your  request  for  opinion  presents  but  one  question, 
namely,  whether  disinterested  persons  should  be  excluded  from  Public 
Health  and  Welfare  Committee  hearings  held  under  Civil  Code  Section 
206,7  to  determine  whether  an  adult  child  shall  be  released  from 
liability  to  contribute  toward  the  support  of  a  parent  who  is  a 
recipient  of  public  assistance. 

The  law  clearly  provides  that  all  meetings  of  the  legis- 
lative body  of  a  local  agency  and  any  board  or  commission  thereof 
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shall  be  open  and  public  (Government  Code  Sections:  ^k9^^,   514-953 
and  5i4-958). 

Section  118  of  the  Welfare  and  Institutions  Code  provides 
that  except  for  purposes  directly  connected  with  the  administration 
of  public  assistance  no  person  shall  publish  or  disclose  any  con- 
ITdential  information  pertaining  to  an  applicant  or  recipient. 

It  is  my  opinion  that  the  Health  and  ufelfare  Committee 
cannot  properly  exclude  disinterested  persons  from  hearings  held 
under  the  provisions  of  Civil  Code  Section  206. ?•   It  is  my  fur- 
ther opinion  that  since  the  hearings  in  question  are  directly  con- 
nected with  the  administration  of  public  assistance,  any  necessary 
disclosure  of  confidential  information  in  these  hearings  is  legal 
and  the  Health  and  Welfare  Committee  is  fully  protected.    It  is 
suggested,  however,  that  the  present  procedure  of  referring  to 
these  cases  by  number  instead  of  by  name  be  continued  and  that  any 
unnecessary  disclosure  of  the  identity  of  the  aid  recipient  or 
other  confidential  information  be  avoided. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   MR.  ROBERT  J.  DOLAN 

Clerk,  Board  of  Supervisors 

235  City  Hall 

San  Francisco    2,   California 


TJL/TJB 


OPINION  NO.  1381 
August  27,  1959 


SUBJECT:    CIVIL  SERVICE  ^ROCiDUREo :   SX"^IRATIOW  OP  LIST  OP 

ELIGIBLLS  -  EFFECT  THEREOF  ON  PENDHjLt  REQUISITIONS 


3-entlemen; 


I   am  in   receiDt   of  a   request   for  an   opinion  as   follows: 

REQUEST 

"On  iiarch  3,  1959  the  Superintendent  of  Schools 
issued  his  -osrmanent  requisition,  ^3979*  for  the 
at)oointment  of  one  Bl|.12  Senior  Clerk -Stenograr»her, 
which  requisition  was  first  received  in  the  office 
of  the  Civil  Service  Commission  on  March  6,  1959. 
Requisitions  for  personnel  are  initially  submitted 
to  the  Civil  Service  Commission  in  order  that  the 
executive  officer  of  the  Commission  may  certify  as 
to  the  legality  of  the  emnloyment  identified  by  the 
requisition  and  as  to  the  rate  of  compensation 
snecified  thereon.   Upon  such  certification  the 
document  is  forwarded  to  the  Mayor  for  his  aooroval 
and  by   the  Mayor  to  the  Controller  for  certification 
as  to  the  availability  of  funds.   The  Controller 
thereupon  transmits  the  requisition  back  to  the 
Civil  Service  Commission.   The  eligible  standing 
highest  on  the  list  on  the  date  tho  requisition* is 
received  from  the  Controller  is  thereupon  offered 
appointment  to  the  rjosition. 

"The  eligible  list  of  Bi^.l2  Senior  Clerk- 
Stenograoher  ^^/as  adopted  March  25j  1955  Si^<^   expired 
by  OTDeration  of  lavj  on  March  2L|.,  1959.   The 
requisition  referred  to  above,  callin^j  for  the 
certification  of  a  Bi^l2  Senior  Clerk -Stenographer, 
although  received  in  the  office  of  the  Commission 
on  March  6,  1959,  was  not  immediately  orocessed, 
with  the  result  that  it  was  not  forwarded  to  the 
Mayor  for  his  approval  until  Aioril  1,  1959.   The 
requisition  bearing  the  Mayor' s  approval  and  the 
certification  of  the  Controller  as  to  legality  of 
funds  vjas  received  back  in  the  Civil  Service  Com- 
mission on  the  same  day,  A-oril  1st.   Inasmuch  as 
the  list  had  then  ex-oired,  the  aopointraent  was  not 
offered  to  the  eligible  who  otherwise  would  have 
been  entitled  to  receive  it. 
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"The  following  is  a  history  of  the  processing 
of  the  requisition  in  the  office  of  the  Commission. 

"Permanent  requisition  P3979,  Board  of 
Education,  was  received  in  the  office  of  the  Civil 
Service  Commission  on  March  6,  19^9  at  11:21].  a.m. 
It  was  referred  to  the  Classification  Division  by 
the  payroll  Section  sometime  after  this  date 
(probably  within  a  day  or  two)  for  investigation 
as  to  the  duties  and  responsibilities.   This  action 
was  in  accor^-''  with  the  order  of  the  General  i-lanager 
that  all  such  clerical  vacancies  be  reviewed  for 
proper  classification  when  vacant. 

At  the  time  this  requisition  was  referred  to 
the  Classification  Division  for  review  the  staff  was 
surveying  twenty  to  thirty  other  permanent  requisi- 
tions for  proper  classification  level.   The  staff 
was  not  aware  that  an  eligible  list  was  about  to 
expire  in  connection  with  this  particular  requisition 
and  handled  it  in  the  normal  way,  which  Drocessing 
took  approximately  three  weeks.   If  the  staff  had 
been  aware  of  the  emergency  nature  of  this  situation 
priority  would  have  been  given  to  the  processing  of 
this  requisition. 

"The  Civil  Service  Commission  at  its  meeting  of 
May  28th  reviewed  these  facts  and  directed  that  you 
be  asked  to  give  your  opinion  as  to  whether  such  a 
delay,  as  set  forth  above,  in  the  handling  of  the 
document  in  the  office  of  the  Civil  Service  Commission 
can  have  the  effect  of  depriving  the  highest  eligible 
on  the  list  of  the  right  to  be  appointed  under  the 
requisition. 

"If  the  requisition  were  handled  and  'orocessed 
in  the  normal  manner  it  would  have  been  returned  to 
this  office  by  the  Controller  no  later  than  March  13. 
1959." 


OPINION 

The  real  question  presented  by  your  request  is  whether 
you  have  the  power  to  recognize  any  right  in  a  person  who  was  the 
highest  eligible  for  certification  when  the  list  upon  which  said 
person  was  the  highest  eligible  expired  during  the  processing 
period  of  the  requisition. 
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A3  the  facts  indicate,  a  requisition  for  certification 
of  a  B[j.l2,  Senior  Clerk  Stenogranher,  was  issued  by  the  Super- 
intendent of  Schools  of  the  School  District  on  March  3»  1959 
and  received  in  your  office  on  March  6th.   There  xjas  then 
existing  a  valid  list  of  eligibles  for  the  position,  which 
had  been  adopted  March  25 »  1955»  and  was  due  to  expire  on 
March  2I4.,    1959 >  pursuant  to  the  provisions  of  §  ll|.5  Charter, 
which  reads  in  part  as  follows: 

"The  commission  may  remove  all  names 
from  the  list  of  eligibles  after  they  have 
remained  thereon  for  more  than  two  years 
and  all  names  thereon  shall  be  removed  at 
the  expiration  of  four  years  .  ,  .  .  " 

The  requisition  was  not  iDrocessed  by  the  Classifica- 
tion Section  until  April  1st,  on  which  date  it  was  anproved  by 
the  Mayor  and  certified  as  to  fionds  available  by  the  Controller, 
which  was  one  week  after  the  list  expired. 

It  is  well  settled  that  the  expiration  of  the  four- 
year  period  established  in  §  lli.5  of  the  Charter  effectively 
terminates  any  and  all  rights  to  appointments  which  those 
persons  whose  names  remain  on  such  list  might  have  had.  See 
Brown  v.  Boyd,  33  Cal.  App.  2d  ij.l6,  i|17,  citing  Mann  v.  Tracy, 
lb5  Cal.  272,  273;  Jensen  v.  Civil  Service  Commission,  k   Cal. 
2d  33k->    336;   see  also  Clementine  v.  Board  of  Civil  Service 
Commissioners,  I4.7  Cal.  App.  26   112. 

In  \J0063   V.  Finegan,  285  N.Y.S.  277,  279,  it  was  said: 

"Except  by  legislative  enactment,  the  life 
of  an  eligible  list  may  not,  either  directly,  or 
indirectly,  be  extended  beyond  the  statutory 
period  of  four  years."   (Emohasis  added). 

Brown  v.  Craig,  209  App.  Div.  11,  203  N.Y.S.  788,  con- 
tains pertinent  language: 

"  .  .  .  .  But  it  is  contended  by  appellant 
/~City  Controller_7  that  after  June  26,  1923, 
there  was  no  eligible  list  in  existence  frotii 
which  appointment  .  .  .  could  be  made,  and  that  the 
.  .  .  commissioner  was  without  authority  to  make 
appointment  to  the  position  .  .  .  except  in  accordance 
with  the  civil  service  law  and  rules  .  .  . 
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•^In  all  of  these  contentions  I  think  the 
appellant  is  correct.   The  .  .  .  commissioner 
was  without  TDOvier  to  extend  the  life  of  the 
eligible  list  beyond  the  statutory  limit  of 
four  years,  which  is  the  practical  effect  of 
the  action  taken  by  him  herein. 


"  'The  period  during  which  the  eligible 
list  had  legal  existence  has  exoired;  there 
is  now  no  eligible  list,  and  the  same  statutory 
enactment  which  effectively  created  relator's 
rights  in  the  premises  has  just  as  effectively 
destroyed  them.  As  to  the  relator,  it  is  as 
though  there  had  never  been  an  eligible  list, 
or  as  though  the  eligible  list  had  not  contained 
his  name.' 


"  'The  eligible  list  does  not  create  an 
absolute,  vested  legal  right,  which  continues 
for  an  indefinite  period,  but  only  a  qualified 
right  to  be  certified  ...  as  eligible  for 
appointment  ....  Thus  when  the  eligible  list 
expires,  the  quality  of  eligibility  for  aTDpoint- 
ment  ceases  ....  Jurisdiction  is  t  hen  gone  and 
any  official  action  on  the  expired  list  is  nugatory 
...»  The  duration  of  their  /"eligible  lists' _/ 
life  is  fixed  by  statute,  and  they  expire  by 
operation  of  law  at  the  period  so  fixed.  And  every 
person,  having  rights  thereunder,  is  chargeable 
with  notice  that  the  continuance  of  such  rights  is 
limited  by  the  duration  of  the  life  of  the  list.' 


"The  respondents  had  no  right  to  an  anpointment 
after  the  four-year  T^eriod  had  exoired;  neither  the 
statute  nor  the  existence  of  t he  list  conferred  any 
privilajj^e  ur)on  them  beyond  the  assigned  term.   An 
appointment  from  the  eligible  list,  to  be  effective,  must 
be  (made) .  .  .  before  the  four-year  period  of  life 
of  the  eligible  list  will  expire."   (Emphasis  added) . 

The  Civil  Service  Commission  is  empowered,  by  the  terms 
of  Section  li^l  of  the  Charter,  to  adopt  rules  to  regulate 
employments: 
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"The  civil  service  commission  shall  be 
the  emr)loyment  and  personnel  department  of 
the  city  and  county  .... 

"The  commission  shall  adopt  rules  to 
carry  out  the  civil  service  T^rovisions  of 
this  charter  and,  except  as  otherwise  pro- 
vided in  this  charter,  such  rules  shall 
govern  applications;  examinations;  eligibility; 
duration  of  eligible  lists;  certification  of 
eligibles;  appointment;  promotions;  transfers; 
resignations;  lay-offs  or  reduction  in  force, 
both  permanent  and  temporary,  due  to  lack  of 
work  or  fvinds,  retrenchment,  or  completion  of 
work;  the  filling  of  positions,  temporary, 
seasonal  and  permanent;  classification;  approval 
of  payrolls;  and  such  other  matters  as  are  not 
in  conflict  with  this  charter  .  .  .  .  " 

Pursuant  to  this  authority,  the  civil  service  commission 
adopted  rules  governing  selection  and  appointment  of cemployees 
through  its  offices: 

"Rule  19.   Requisitions. 

"Requisitions  .  .  .  shall  bear  all  required 
information  and  approvals  before  being  filled 
by  the  Civil  Service  Commission  .  .  .  .  " 

If  authority  is  to  be  found  for  certification  from  the 
expired  list  it  must  be  based  on  the  theory  that  the  right  to 
certification  had  vested  in  some  qualified  eligible  (presumably 
the  person  whose  name  stood  highest  on  the  list  immediately 
before  it  expired)  lorior  to  the  expiration  date,  so  that  even 
though  the  list  expired  during  the  processing  period,  such 
right  would  not  be  adversely  affected. 

Nothing  in  the  language  of  the  Charter  provisions  nor 
of  the  Civil  Service  Rules  supports  such  a  view.   The  conten- 
tion that  this  might  be  so  has  never  been  directly  b ef ore  the 
courts  but  the  practical  effect  of  their  decisions  is  to  reject 
this  proposition. 

Civil  Service  Rule  No.  19  required  that  necessary 
approvals  precede  the  certification  for  appointment,  and  this 
provision  cannot  be  avoided.   It  follows  that  no  right  to 
certification  can  accrue  in  any  individual  until  the  requirements 
of  this  rule  have  been  established  in  the  manner  prescribed  by 
law.   As  was  said  in  ViJelch  v.  City  of  Lonp.;  Leach,  109  Cal.  App. 
2d  561,  565,  (2[|.l  P.  2d  26)  : 
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"Without  actual  appointment  by  someone 
having  the  legal  authority  to  appoint,  it  is 
obvious  that  there  can  be  no  legal  occupancy 
of  such  a  position  .  .  .  .  " 

And  where  the  Civil  Service  Commission  has  adopted  rules  govern- 
ing certification  and  other  matters  relating  to  occupancy  of 
positions  under  Civil  Service  provisions,  in  accordance  with 
the  power  so  to  do  granted  it  by  the  Charter,  such  rules  have 
the  force  and  effect  of  law.   (Mitchell  v.  McKevitt.  128  Cal. 
App.  14.58;  Bruce  v.  Civil  ServicT'Bd . .  6  Cal.  App.  2d  633.) 
The  Civil  Service  Commission  is  entirely  without  power t o  act 
except  in  compliance  with  such  rules  and  other  applicable  law. 

'k  civil  service  commission  derives  its 
powers  from  the  charter  creating  it  and  may 
not  exercise  any  not  directly  given  or  nec- 
essarily implied  from  those  conferred." 
(Kennev  v.  VJolff.  8i|  Cal.  App.  2d  592,  598.) 

"Strict  compliance  with  civil  service  laws 
is  necessary  .  .  .  substantial  compliance  is 
not  enough." '   (Manning  v.  Civil  Service  Commissioners, 
127  A.  2d"599((Pa."rT)~ 

Again,  in  Campbell  v.  Board  of  Civil  Service  Com- 
missioners,76  Cal.  App.  2d  399  (173  ^ac.~2d  5b) ,  the  court 
maintained  that  methods  prescribed  by  charter  for  making  appoint- 
ments in  the  civil  service  are  mandatory  and  controlling;  that 
neither  the  c ity  council  nor  the  board  of  civil  service  commissione 
had  power  to  dispense  with  the  essentials  required  by  charter, 
nor  could  this  be  done  by  ordinance.   It  was  also  held  that  the 
operation  of  rules  adopted  could  not  be  s uspended  without  express 
grant  of  such  power. 

I  can  find  no  authority  in  the  Charter  or  Civil  Service 
Rules,  nor  from  case  law,  for  the  theory  that  literal  compliance 
with  provisions  for  appointment  to  civil  service  positions  may 
be  modified  because  circumstances  might  persuade  against  literal  corrt- 
pliance.   No  officer,  board  or  commission  is  empowered  to  dispense 
with  the  requirement  set  forth  in  the  Charter  and  Civil  Service 
Rules,  that  certification  and  appointment  to  a  civil  service 
position  be  made  from  a  valid  and  existing  list  of  eligibles. 
I  am  unable  to  find  any  authority  construing  a  right  to  certifi- 
cation as  having  in  any  manner  vested  in  an  eligible,  prior  to 
such  time  as  an  appointment  is  legally  possible  under  the  express 
terms  of  the  rules  and  provisions  governing  such  appointment. 
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I  am  of  the  opinion  that  the  Civil  Service  Commission 
has  no  power  to  modify  or  suspend  the  or^eration  of  its  rules 
and  the  requirements  of  Charter  nrovision,  and  therefore  may 
not  certify  from  an  expired  eligible  list  to  a  TDosition  for 
which  appointment  from  a  valid  list  of  eligibles  is  mandatory 
where  required  approval  and  certification  as  to  availability 
of  funds  are  not  corarjleted  until  after  the  expiration  date 
of  that  list. 

There  remains  in  question  whether  the  period  of  time 
elapsing  before  the  processing  of  this  requisition  was  under- 
taken permits  an  exception  to  the  authorities  above  cited. 

Section  1L|.8  of  the  Charter  provides,  in  part,  that: 

"V/henever  a  position  controlled  by  the 
civil  service  provisions  of  this  charter  is 
to  be  filled,  the  appointing  .officer  shall  make 
a  requisition  to  the  civil  service  commission 
for  a  person  to  fill  it.  Thereupon,  the  com- 
mission shall  certify  to  the  appointing  officer 
the  name  and  address  of  the  person  standing 

highest  on  the  list  of  eligibles  for  such 
TDosltion  .  .  .  .  "   (Emphasis  added.) 

The  word  "thereupon"  does  not  have  an  inflexible 
meaning  in  law  any  more  than  in  common  usage. 

VJe  find  the  following  language  in  Matthews  v.  Civil 
Service  Commission,  158  Cal  App,  2d,  I69 ,  UTT,    relative  to  the 
meaning  of  the  word  "thereupon  as  used  in  a  similar  mariner: 

"ApDellant  contends  that  '  thereupon'  wher^ 
used  to  denote  a  sequence  of  time  means  '  immediately' 
or  'without  delay' ;  ....  In  Dennis  v.  Superior 
Court,  87  Cal  App.  2d  2  79,  at  2bO  (196  P.  2d  893), 
In  construing  an  Election  Code  provision  requiring 
that  'the  court  shall  thereupon  order'  etc.,  the 
court  approved  the  holding  in  Dudley  v.  Superior 
Court.  13  Cal.  App.  271,  at  27^1110  P.  lij.^  and 
Busick  V.  Superior  Court,  I6  Cal.  App.  i|99,  at  50i+- 
(118  P.  [|.8l)  ,  that  '  thereu^oon'  does  not  of  necessity 
mean  immediately  but  at  most  'within  a  reasonable 
time.'  " 

At  the  time  this  requisition  was  received  on  March  6th, 
the  Civil  Service  Commission  was  engaged,  as  provided  in  Charter 
Section  ll}.l,  in  a  review  of  certain  classifications  of  employment, 


^■te 
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among  which  this  vjas  one.  For  that  reason,  the  requisition  was 
held  for  review  with  some  t  vjenty  to  thirty  others  and  was  not 
given  immediate  attention  All  such  requisitions  were  processed  in 
the  order  received  and  each  was  examined  for  possible  reclassifi- 
cation.  This  effort  extended  the  usual  time  required  for  processing 
such  a  number  of  personnel  replacements,  and  as  a  result  it  was 
approximately  three  weeks  before  this  particular  requisition  came 
up  in  turn.  At  no  time  during  this  period  was  the  Civil  Service 
Commission  actually  aware  that  only  thirteen  working  days  remained 
from  the  time  the  requisition  was  received  until  the  list  would 
exr>ire, 

VJhat  constitutes  a  reasonable  time  depends  upon  circiom- 
stances;  it  is  always  a  question  of  fact  which  only  a  court  may 
find.   It  is  also  exclusively  within  the  orovince  of  the  courts  to 
determine  whether  the  Charter  requirement  of  action  within  a 
reasonable  time  -  if  such  is  held  to  be  the  meaning  of  Section  II4.8  - 
would  ooerate  when  breached  to  Dermit  certification  from  an 
expired  list  in  contravention  of  Section  li+5« 

I  must  advise  you  that,  as  the  law  now  stands,  no 
personal  r^redicament ,  however  unfortunate,  and  due  to  the  inaction 
of  the  processing  office,  can  serve  to  nermit  appointment  from 
an  exrjired  eligible  list. 

Nothing  herein  can  be  construed  to  mean  that  I  am  advis- 
ing you  that  you  may  act  in  bad  faith  or  in  arbitrary  or  capricious 
manner  in  processing  a  requisition  received  by  you  prior  to  the 
expiration  date  of  an  eligible  list. 

Under  these  circumstances,  it  is  my  opinion  that  the 
Civil  Service  Commission  is  not  empowered  to  certify  any  name 
other  than  from  a  valid  list  of  eligibles. 


You  are  so  advised. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 


Attention:   Mr.  George  J.  Grubb 

General  i^anager,  Personnel 


PJD/BJW 


OPINION  NO.  1382 
September  1,  1959 


SUBJECT:   DISPOSITION  OF  PROCEEDS  OP  SALE,  OR  SALE  AND  LEASE, 
OF  PROPERTY  IN  SAN  MTEO  COUNTY  KNO^'N  AS  THE  SILVA 
TRACT:   APPLICATION  TO  RETIREMENT  OP  BONDED  INDEBTEDNESS 

Dear  Sir: 

This  office    is    in  receipt   of  your  request   for   an 
opinion  as   follows: 

REQUEST 

"The   Finance   Committee  has  under   advisement 
resolutions  recommending  the    sale,   or   sale   and 
lease,    of  the  property   in  San  Mateo   County  known 
as   the   Silva  Tract, 

"Charter  section  92  reads  in  part  -  "...  the 
proceeds  ol  the  sale  of  any  property  acquired 
for  the  use  of  any  utility...  shall  revert  to 
the   related  utility    ...    fund". 

"To  whom  would   the  proceeds   of    such  a    sale  be 
credited? 

"If   the  proceeds  v/ould   be    credited   to   the 
Water  Department,    could   they  be  used   to   retire 
bonded   indebtedness? 

"If   the    funds  may   be  used   to    retire  bonded 
indebtedness,    could   the   Board  of   Supervisors 
place    such  a   restriction  upon  the  use   of  the 
proceeds?" 

OPINION 

In  answer  to  the  first  question  stated  in  your  request, 
by  virtue  of  Charter  section  92  the  proceeds  would  revert  to  the 
Water  Department  since  that  is  the  utility  for  the  use  of  which 
the  property  was  acquired  from  the  Spring  Valley  Water  Company. 

In  answer  to  the  second  question,  the  proceeds  could 
possibly  be  used  to  retire  bonded  indebtedness,  subject  to 
Charter  section  127,  which  is  discussed  in  answer  to  your  third 
question. 

In  answer  to  your  third  question,  the  Board  of  Super- 
visors could  not  confine  the  use  of  such  proceeds  to  retirement 
of  bonded  indebtedness,  because  of  the  provisions  of  Charter 
sec.  127.   That  section  reads  as  follows; 
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"Section  1?7.   Receipts  from  each  utility 
operated  by  the  commission  shall  be  paid  into 
the  city  and  county  treasury  and  maintained  in 
a  separate  fund  for  each  such  utility.   Appropria- 
tions from  such  funds  shall  be  made  for  the 
following  purposes  for  each  such  utility  in  the 
order  named,  viz:  (a)  for  the  payment  of  operating 
expenses,  pension  charges,  and  proportionate  pay- 
ments to  such  compensation  and  other  insurance 
and  accident  reserve  funds  as  the  commission  may 
establish  or  the  board  of  supervisors  may  require; 
(b)  for  repairs  and  maintenance;  (c)  for  recon- 
struction and  replacements  as  hereinafter  described; 
(d)  for  the  payment  of  interest  and  sinking  funds 
on  the  bonds  issued  for  acquisition,  construction 
or  extensions;  (e)  for  extensions  and  improvements, 
and  (d)  for  a  surplus  fund," 

The  key  word  in  Charter  action  127  is  "Receipts." 
It  is  sufficiently  broad  in  meaning  to  cover  all  receipts  of 
the  water  department,  whether  from  the  ordinary  course  of 
business  as  a  water  purveyor  or  from  the  sale  of  property  under 
its  control.   Eoth  Black's  Law  Dictionary  (l+th  Ed.)  and  Webster's 
New  International  Dictionary  (2d  Ed.  Unabridged)  carry  the 
following: 

"'Receipt'  is  that  which  is  received;  that 
which  comes  in,  in  distinction  from  what  is 
expended,  paid  out,  sent  away  and  the  like." 

In  Rose  v.  Bank  of  VJadesboro  (North  Carolina)  9  S.E.  2d  2,  the 
Court  held  that  proceeds  from  the  sale  of  an  interest  in  lands 
inherited  by  a  ward,  are  "receipts"  within  the  meaning  of  a 
statute  allowing  guardian  commissions  on  "receipts." 

Appropriations  from  utility  funds  must  be  made  for  the 
purposes  specified  (See  Opinion  of  City  Attorney,  No.  836,  May  5, 
195)4.)  and  in  the  order  named  in  the  section  (See  City  Attorney's 
Opinion  No.  3IO8,  February  li|,  19i|0  at  page  5-) 

Proceeds  from  the  sale  of  the  Silva  Tract  would  consti- 
ttxte  a  part  of  the  "fund"  of  the  V.'ater  Department  from  which 
appropriations  would  be  made  "for  the  payment  of  interest  and 
sinking  funds  on  the  bonds  issued  for  acquisition,  construction 
or  extensions"  of  the  ''(ater  Department.   However,  there  can  be 
no  restriction  placed  on  the  use  of  these  particular  receipts  for 
this  sole  purpose,  and  there  can  be  no  use  of  any  receipts  of  the 
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v/ater  Department  for  payment  of  bond  Interest  and  principal 
beyond  that  which  is  legally  required  or  allowed  in  each 
fiscal  year. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   ROBERT  J.  DO LAN, 

Clerk  of  the  Board  of  Supervisors 

City  Hall 

San  Francisco   2,    California 


I'jMD:IjPB 


OPINION  NO.  1383 
September  k>   1959 


SUBJECT:  WHETHER  OFF-DUTY  MISCELLANEOUS  EMPLOYEE  ATTACHED  TO  THE 
FIRE  DEPARTiJiNT  CALIED  FOR  DUTY  AND  V'AS  INJURED  ON  DUTY 
SHOULD  RECEIVE  DISABILITY  LLAVE  OR  SICK  LEAVE  PAY 

Dear  Sir: 

You  have  asked  me  whether  an  employee  attached  to  the 
fire  department  as  a  Junior  Operating  Engineer,  OI66.I  is  en- 
titled to  disability  pay  for  an  injury  in  line  of  duty.  Your 
request  stems  from  a  letter  to  Chief  Hurray  reading: 

"Dear  Chief  Murray: 

When  I  joined  the  San  Francisco  Fire  Department 
I  was  given  an  oath  as  a  member  of  the  Department,  and 
I  understood: 

1.  That  I  would  abide  by  the  "Rules  and  Regu- 
lations" as  a  member  of  the  San  Francisco 
Fire  Department; 

2.  That  I  was  being  assigned  to  one  of  the  high 
pressure  pump  stations  linder  the  jurisdiction 
of  the  San  Francisco  Fire  Department; 

3.  That  I  would  stand  a  continuous  watch  as 
defined  in  the  Rules  and  Regulations  of  the 
San  Francisco  Fire  Department; 

ij..  That  I  would  respx?nd  to  all  fire  alarms  while 
nn   duty; 

5.  That  I  would  be  on  call  2[i.  hours  per  day,  and 
would  be  prepared  to  answer  all  major  fire 
alarms  or  other  emergencies,  whether  I  was  on 
duty  or  not; 

6.  That  I  would  report  directly  t^   the  Assign- 
ment Office; 

7.  That  my  uniform  was  to  be  the  clothing 
normally  worn  by  engineering  personnel 
(see  Procedure  Guide); 

8.  That  I  was  directly  under  the  jurisdiction  of 
the  San  Francisco  Fire  Department,  and  was 
not  to  be  released  by  anyone  except  ray  super- 
iors in  the  San  Francisco  Fire  Department,  and 
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in  case  of  a  conflagration  I  would  not  be 
released  until  the  emergency  was  canceled, 
and  then  only  by  the  San  Francisco  Fire 
Department; 

9.  That  I  was  fully  protected  at  all  times 
against  accident  or  loss  of  life  by  the 
San  Francisco  Fire  Department. 

I  find  that  all  of  the  above  mentioned  articles 
are  true,  except  item  9.   Because,  on  Friday,  June  12, 
1959,  at  1:38  p.m.,  I  was  called  (see  Off-Duty  Response, 
Rules  and  Regulations  29QQ)    to  respond  to  Brx  2852  at 
Pumping  Station  No.  1.   I  arrived  at  the  station  and 
proceeded  to  assist  in  preparing  the  plant  for  opera- 
tion. ^)hile  raising  the  steam  pressure  on  one  of  the 
boilers  it  was  essential  to  adjust  the  damper  and  I 
injured  my  back.   I  was  then  sent  to  Vjard  1  and  told 
not  to  return  to  duty.   I  was  restored  to  duty  on 
June  22,  but  it  has  cost  me  nine  (9)  sick  days  from 
ray  sick  leave, 

I  therefore  respectfully  request  that  you  change 
this  sick  leave  loss  of  pay  to  disability  leave  because 
I  feel  that  this  injury  was  in  the  line  of  duty,  be- 
cause no  compensation  was  involved,  and  that  if  it  was 
my  duty  to  respond  then  it  was  the  duty  of  the  people 
to  protect  ray  interests. 

Respectfully  yours, 

JOHN  R.    CAMPOS   " 

OPINION 

Disability  benefits  are  provided  for  in  Charter  Section 
172  as  follows: 

"Whenever  any  member  of  the  fire  or  police  de- 
partment, as  defined  in  sections  I69,  171.1.1 
and  168.1.1  respectively,  is  incapacitated  for 
the  perfor. -nance  of  his  duties  by  reason  of  any 
bodily  injury  received  in  or  illness  caused  by 
the  performance  of  his  duty,  as  determined  by 
the  retirement  board,  he  shall  become  entitled, 
regardless  of  his  period  of  service  with  the  city 
and  county,  to  disability  benefits  equal  to  and 
in  lieu  of  his  salary  as  fixed  by  the  charter,..." 
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Section  I7I.I.I  defines  member  of  the  fire 


department  as: 


"....  any  officer  or  employee  of  the  fire  de- 
partment, excluding  such  officers  and  employees 
as  are  members  of  the  retirement  system  under 
section  I69  of  the  charter,  who  was  or  shall  be 
subject  to  the  charter  provisions  governing 
entrance  requirements  of  members  of  the  uniformed 
force  of  said  department  ,,.."  (emphasis  added). 

The  charter  provisions  governing  entrance  requirements 
of  members  of  the  uniformed  force  of  the  fire  department  are 
found  in  Charter  Section  li|5  as  follows: 

"Applicants  for  entrance  positions  in  the  uniformed 
forces  of  the  fire  and  police  department  shall  be 
not  less  than  twenty-one  years  of  age,  nor  more 
than  thirty-five  years  of  age  at  the  time  of  ap- 
pointment and  shall  have  the  physical  qualifications 
required  for  enlistment  in  the  United  States  Army, 
Navy  and  harine  Corps."  (Emphasis  added). 

As  there  is  no  charter  age  requirement  for  the  position  of 
Junior  Operating  Engineer  and  there  is  no  specific  provision  gov- 
erning this  type  of  position,  regretfully  I  must  conclude  that 
this  employee  is  not  a  member'  of  the  uniformed  force  of  the  fire 
department  and  as  such  he  is  not  entitled  to  disability  benefits 
as  a  fireman  and  his  request  for  such  benefit  must  be  denied. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLh 
City  Attorney 


To:   THOS.  V;.  MCCARTHY, 
Secretary 

Board  of  Pire  Commissioners 
Room  2,  City  hall 
San  Francisco  2,  California 

rak/vjpb 


OPINION  NO.  138^ 
September  11,  1959 


SUBJECT:   DEPARTMENT  HEAD,  NO  AUTHORITY  TO  GRANT 
LEAVE  ^0  EMPLOYEE  SEEKING  PUBLIC  OFFICE 

Dear  Sir: 

You  have  asked  me  whether  you  may  grant  a  leave  of  absence 
for  two  months  commencing  September  16,  1959,  to  a  deputy  sheriff 
who  is  a  civil  service  employee  of  the  City  and  County  for  the 
purpose  of  permitting  the  said  deputy  sheriff  "to  file  for  candidacy 
for  public  office." 

OPINION 

Section  5  of  the  Charter  provides  in  part  as  follows; 

"Any  appointive  officer  or  employee  of  the  city 
and  county  who  shall  become  a  candidate  for  election 
by  the  people  to  any  public  office  shall  automatically 
forfeit  such  city  and  county  office  or  position." 
(Emphasis  added) 


stated: 


In  my  Opinion  No.  13^9,  rendered  on  April  24,  1959>  I 


"Under  the  provisions  of  Section  5  of  the  Charter 
above,  any  employee  of  the  City  and  County  of  San 
Francisco,  whether  he  be  an  appointed  employee  or  a 
permanent  civil  service  employee,  would  automatically 
forfeit  his  city  and  county  position  upon  becoming  a 
candidate  for  election  by  the  people  to  any  public 
office.  Under  no  circumstances  can  a  civil  service 
employee  retain  his  position  after  he  has  become  a 
candidate  for  election  by  the  people  to  a  public 
office  of  the  City  and  County  of  San  Francisco." 

The  question  arises  whether  a  person  who  is  on  leave  from 
his  employment  with  the  city  and  county  is  an  "employee  of  the  city 
and  county,"  within  the  meaning  of  Section  5  of  the  charter. 

It  is  definitely  established  that  a  person  on  leave  from 
his  position  in  the  city  and  county  service  is  still  an  "employee  of 
the  city  and  county."   (Ballf  v.  Public  Welfare  Department  of  the 
City  and  County  of  San  Francisco,  I5I  Cal.  App.  2d  7»4j  The  facts 
in  the  Ballf  case  were  the  following: 

Ballf,  employed  by  the  city  and  county  as  a  General  Clerk- 
Typist  (B512)  in  1940,  was  granted  a  military  leave  from  1940  until 
1949  while  he  was  on  active  duty  with  the  Army.  While  on  such 
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military  leave,  he  applied  for  and  received  educational  leave  from 
August  1,  1949  to  July  31,  1953.   Prior  to  the  expiration  of  said 
educational  leave,  Ballf  requested  an  extension  of  his  educational 
leave  for  36  months.  This  request  was  not  acted  upon  but  proceed- 
ings were  initiated  to  dismiss  Ballf  under  Section  7  of  the  charter, 
which  provided  that  "every  employee  .  .  .  shall  continue  to  be  a 
resident  of  the  City  and  County  of  San  Francisco  during  incumbency 
of  .  .  .  employment,  and  upon  ceasing  to  be  such  resident,  shall  be 
removed  from  .  .  .  employment."  Ballf  was  dismissed,  which  dismissal 
was  sustained  by  the  courts. 

The  District  Court  of  Appeal  stated,  at  page  788: 

"The  fact  that  a  person  is  on  leave  from  his  'employment' 
makes  him  no  less  an  employee.  As  a  matter  of  fact, 
petitioner  claims  to  be  an  employee.  He  has  to  be  in 
order  to  assert  the  rights  claimed  by  him.   Petitioner's 
right  to  educational  leave  is  dependent  upon  his  being 
an  employee.  Rule  31.3  of  the  Civil  Service  Commission 
provides  that  educational  leave  may  be  granted  to  a 
veteran  'who  holds  permanent  civil  service  status  as  an 
officer  or  employee  .  .  .'  (Emphasis  added.)  That 
petitioner  was  holding  his  'employment'  is  well  illus- 
trated by  the  fact  that  any  time  he  desired  to  terminate 
his  leave  he  could  have  returned  to  his  position  as  a 
matter  of  right  and  the  person  holding  it  'vice  Mr. 
Ballf  would  have  had  to  give  it  up.  For  all  purposes 
he  was  an  employee  of  the  department  except  that  his 
leave  temporarily  excused  him  from  performing  his  actual 
duties.   (See  Thompson  v.  Young  (D.C.  1945),  63  F.  Supp. 
890,  891.)  We  can  see  no  construction  of  the  section 
other  than  the  one  given  it  by  the  director,  the  civil 
service  commission,  and  the  superior  court,  namely,  that 
even  though  on  leave,  the  residential  requirement  must 
be  complied  with." 

Section  153  of  the  charter  governs  the  manner  in  which 
employees  may  be  granted  leaves  of  absence  with  (sick  leave)  or  with- 
out pay.  The  pertinent  portion  of  the  section  reads  as  follows: 

"Leaves  of  absence  to  officers  and  employees  of  the 
city  and  county  shall  be  governed  by  rules  established 
by  the  civil  service  commission,  provided  that  leave  of 
absence  to  any  officer  or  employee  for  the  purpose  of 
leaving  the  city  and  county,  taking  a  position  outside 
of  the  city  and  county  service,  or  accepting  a  position 
in  some  department  or  office  of  the  city  and  county 
other  than  the  one  in  which  he  is  employed  and  where  the 
duties  are  in  no  way  related  to  the  duties  covered  by 
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his  civil  service  classification,  shall  be  limited  to 
six  (6)  months;  and  provided,  further,  that  no  limit 
shall  be  placed  on  a  leave  of  absence  granted  to  enable 
an  officer  or  employee  to  accept  promotion  to  a  non- 
civil  service  position  in  the  same  department  in  which 
he  holds  civil  service  status,  or  promotion  to  co- 
related  work  in  another  department  or  office  of  the 
city  and  county." 

The  Civil  Service  Commission  has  adopted  the  necessary 
rule  to  effectuate  the  authority  granted  to  it  pursuant  to  Section 
153,  and  Rule  31>  Section  3,  reads  in  part  as  follows: 

"Leave  of  absence  to  any  officer  or  employee  for 
the  purpose  of  leaving  the  City  and  County,  taking  a 
position  outside  of  the  City  and  County  service,  or 
accepting  a  position  in  some  department  or  office  of 
the  City  and  County  other  than  the  one  in  which  he  is 
employed  and  where  the  duties  are  in  no  way  related 
to  the  duties  covered  by  his  civil  service  classifica- 
tion, shall  be  limited  to  six  months  and  may  not  be 
extended  beyond  that  time  by  renewal." 

Section  153  constitutes  a  limitation  upon  the  manner  that 
an  appointing  officer  of  the  City  may  grant  an  employee  a  leave  of 
absence  without  pay.  Section  153  and  Rule  31  set  forth  the  circum- 
stances under  which  an  employee  may  be  granted  a  leave  of  absence 
and  contain  the  authority  whereby  the  appointing  officer  may 
approve  a  particular  request. 

It  is  clear  that  the  reason  given  by  the  employee  in  your 
department  for  this  leave,  to  wit,  "to  file  for  candidacy  for  public 
office,"  does  not  meet  the  test  prescribed  in  Section  153  and  Rule 
31  quoted  above,  nor  does  it  fit  any  of  the  other  classes  of  leaves 
without  pay  found  elsewhere  in  Rule  31^  which  are  not  quoted  here 
since  they  deal  with  subjects  entirely  remote  from  the  purpose 
recited  in  the  leave  request  presented  to  you. 

Charter  Section  5  provides  that  an  employee,  upon  becoming 
a  candidate  for  election  by  the  people  to  a  public  office,  automat- 
ically forfeits  his  position.  The  courts  have  ruled  that  an 
employee  on  leave  is  deemed  an  employee  for  all  purposes  except  that 
he  is  temporarily  excused  from  performing  his  duties.  There  is  no 
authority  in  the  Charter  nor  under  the  Rules  of  the  Civil  Service 
Commission  to  grant  leaves  to  an  employee  for  the  purpose  recited  in 
the  request  presented  to  you.  On  the  contrary.  Section  5  is  a  pro- 
hibition upon  the  Civil  Service  Commission  enacting  a  rule  permit- 
ting a  leave  for  the  purpose  of  becoming  a  candidate  for  public 
office. 
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Therefore,  I  advise  you  that  as  the  appointing  officer  of 
the  Sheriff's  Department  you   have  no  authority  to  approve  the  request 
for  leave  of  a  deputy  sheriff  "to  file  for  candidacy  for  public 


office." 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:  Matthew  C.  Carberry 
Sheriff 
331  City  Hall 
San  Francisco  2 


BJW/LSM 


OPINION  NO.  1365 
September  17,  19^9 


SUBJECT:   LEGALITY  OF  PAYi'IENT  OP  HOiiORARIUM  TO  CITY 
OFFICIALS  WHO  SERVE  AS  JURORS  FOR 
SAN  FRANCISCO  ART  FESTIVAL. 

Dear  Sir: 

We   have   your  request  for   an   opinion  as   follows: 

REQUEST 

"The    13th  Annual  Art  Festival,    a   project   of 
the  San  Francisco  Art   Commission,    will   be   held 
September   2[|.  to   27,    inclusive,    in  the   Civic 
Center. 

"The  Commission  has  requested  the  following 
city  officials  to  serve  as  jurors  for  this  Fes- 
tival: 

Mr,    George   Culler,    San  Francisco   Museum 

Dr.   Walter  Hell,    De  Young  Museum 

Mr.   Thomas   Howe,    Legion  of  Honor   Museum 

"The  Art  Coiraiission  requests   your   opin- 
ion as    to  whether  a    small  honorarium,    in  the 
tentative    sum  of  ;^100   each,    could  be   given  from 
city  funds   to   these    jurors   for   their   services." 

OPINION 

The  payment  of  an  honorarium  as  outlined  in  your 
request  would  be  compensation  from  municipal  funds  to  city 
officials  for  services  rendered  to  the  city.   Such  a  situa- 
tion is  specifically  covered  in  Section  150  of  the  Charter, 
which  provides  as  follows} 

"The  salary,  wage  or  other  compensation 
fixed  for  each  officer  and  employee  in,  or  as 
provided  by  this  charter,  shall  be  in  full 
compensation  for  all  services  rendered,  ..." 
(Emphasis  added) 

It  is  apparent  from  a  reading  of  that  section  that  the  pay- 
ment of  any  compensation  other  than  that  fixed  for  the 
position  held  by  the  official  is  prohibited. 
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Even  were  your  contemplated  payment  viewed  as  being 
something  other  than  "compensation"  in  exchange  for  "service 
rendered",  within  the  intendment  of  said  Section  150,  con- 
stitutional prohibitions  would  be  violated  thereby.    It  is 
settled  that  public  funds  may  not  be  made  the  subject  of  a 
pure  gift,  i.e.,  may  not  be  disposed  of  for  less  than  an 
exchange  of  value  in  services  or  materials.   This  rule  is 
so  fundamental  in  constitutional  law  that  citation  of  author- 
ity in  support  thereof  is  unnecessary. 

Hence,  the  contemplated  payments  would  be  either 
extra  compensation,  forbidden  by  Charter  Section  l50,  or  a 
simple  gift,  forbidden  by  the  constitutional  principles 
hereinabove  discussed. 

You  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  MR.  JOSEPH  H.  DYER,  JR. 
Executive  Secretary 
Art  Commission 
100  Larkin  Street 
San  Francisco  2 


AOS/WPB 


OPINION  NO.  1386 
September-  17i  1959 


SUBJECT:   RUPERT  NELSON  BEQUEST,  USE  OP  FOR  PUBLISHING 
CATALOGUE  IN  CONNECTION  VjITH  EXHIBITION  OP 
SCANDINAVIAN  ARTS  AND 


Gentlemen : 


I   am  in  receipt   of  your  request  for   an  opinion   as 


follows: 


REQUEST 

"The  DeYoiing  Museum  plans   to  have   an  early 
Sprln£,-1960  exhibit   of   Scandinavian  works   of 
arts  and   crafts    and   would   like  to  use    the   bal- 
ance  oi   the   Nelson   Bequest,    consisting   of  .^-1362. 17 
for    the   publishing   of   a   catalogue   covering   same. 

"As   there    is    some   doubt   in  my  mind   as    to 
whether  the    publishing   of  a  catalogue   would  be 
within  the   purview   ol    the    Bequest,    would   appreciate 
your  opinion  on  this  matter." 

OPINION 
The   pertinent   provision   in  the   last  will  and   testa- 
ment  of   the    late   Rupert   Nelson,    in   so   far   as   the   bequest   to 
the   Art   Commission   is   concerned,    reads: 

"I   give   and  bequeath  all  the  rest,    residue   and 
remainder  of  my  estate,   both   real   and  personal    and 
wheresoever   situated,    to    the    SAN  FRANCISCO  ART 
CO>tl'lISSION,    City   Hall,    Civic    Center,    San   Francisco, 
California,    free   and   clear  of   any  trust,    express 
or    implied,    and   request,   but   do  not    direct,    that 
said   sum  and  property   be  used  for    the    sponsoring  of 
Scandinavian   arts   and  exhibits  or  acquiring   Scandi- 
navian  home   crafts   and  arts  and  crafts   for  exhibit 
purposes." 

Section   19(d)    of   the    Charter   provides   as   follows: 

"Section   19.      The    board   of    supervisors   and   each 
board  and  commission  appointed  by   the   mayor,   or   other- 
wise provided  by   this   charter,    shall  have   powers   and 
duties   as   follows: 
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"(d)      To   receive,    on   behalf   of   the   city    and 
county,   gifts,    devises  and  bequests  for   any  pur- 
pose   connected  with   or   incidental    to   the    depart- 
ment  or  affairs  placed    in   its   charge,    and  to 
administer,    execute   and  perform  the   t e rra s   an d 
conditions   of  "trusts'or  any   gift,"devrs e_  or   be- 
quest  which  may   be  accepted    .  "^    T" 

It    is  my   opinion   that  the   balance   of  the  Nelson 
Bequest   may  be   used  for  the   purpose   of   publishing   a  catalogue 
covering  the   Spring-1960  exhibit   of   Scandinavian  works    of  arts 
and   crafts. 

As    indicated   in   my  previous    opinion.    Opinion  No. 
1325j    dated  February    17,    1959,    such   an  exhibit  will   clearly 
come  within   the    provisions  of   the   last   will   and  testament  of 
the   late   Rupert   Nelson.      From   the   language    of    the   original  be- 
quest  to   the    San   Francisco   Art   Commission  no   restriction  or 
specific   duties  have  been    imposed  by  the   testator  on   the   Art 
Conuaission  other   than    the  request    that    the  bequest  be  used  for 
the    sponsoring   of    Scandinavian   arts   and  exhibits  or   acquiring 
certain   Scandinavian  objects  of  art   for   exhibit   purposes.      It 
Is   evident,    therefore,    that   much   is   left    to    the    discretion 
and   sound    judgiaent    of    the   Art    Coramis  sion.      To   properly    carry 
out   the   wishes   of  the    donor, and,    as  authorized  under   the  pro- 
visions   of   Section   19(d)    of   the    Charter,    to    fully    and  completely 
administer  and   sponsor  the   exhibit   in  question   so   that   the   gen- 
eral public   would   enjoy   the   full  benefit    of  such   an  exhibit, 
the  printing   and   publishing   of    a  catalogue   relative   to    the   same 
is  a   necessary   and  proper  expenditure. 

Respectfully   submitted. 


DION   R.    hOLM 
City   Attorney 


To:      Art    Commission 

100  Larkin   Street 

San  Francisco   2,    California 

,  Attn:   Mr.    Joseph  H.    Dyer,    Jr, 
bEY/GEB  Secretary 


OPINION  NO.  1387 
September  21,  1959 


SUBJECT:   FEDERAL  SOCIAL  SECURITY 

MUNICIPAL  RAILWAY  EMPLOYEES 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion,  read- 
ing as  follows: 

REQUEST 

"In  anticipation  of  suggested  legal  action 
contained  in  your  opinion  No.  310>  dated  Decem- 
ber 26,  1950,  relative  to  the  above  subject, 
this  office  since  January  1,  1951  has  paid  under 
protest  all  Federal  Social  Security  taxes  appli- 
cable to  Municipal  Railway  employees. 

"Will  you  please  advise  whether  or  not,  in 
your  opinion,  it  is  necessary  that  this  office 
continue  the  payment  of  these  taxes  under  pro- 
test." 

OPINION 

In  opinion  No.  310,  dated  December  26,  1950,  I  pointed 
out  that  the  inclusion  under  Social  Security  of  employees  of  the 
Municipal  Railway  could  be  argued  to  constitute  a  violation  of 
the  due  process  clause  of  the  Fifth  Amendment  of  the  Constitu- 
tion of  the  United  States  and  suggested  that  the  Board  of  Super- 
visors instruct  me,  as  City  Attorney,  to  file  suit  to  test  the 
validity  of  the  tax.   I  further  suggested  that,  pending  the  issu- 
ance of  such  an  instruction,  your  office  pay  the  tax  under  pro- 
test and  file  a  claim  for  refund.   To  date,  I  have  not  received 
any  instructions  to  file  suit  from  the  Board  of  Supervisors. 
Your  letter  indicates  that  these  taxes  have  been  paid  under  pro- 
test continuously  since  January  1,  1951. 

In  view  of  the  lapse  of  time  with  no  action  taken, 
during  which  time  Social  Security  coverage  has  been  expanded  in 
the  field  of  public  employment,  it  does  not  appear  that  we  could 
now  challenge  the  validity  of  these  taxes  with  any  strong  hope 
of  success.  Accordingly,  it  is  my  present  opinion  that  your 
office  may  discontinue  the  payment  of  these  taxes  under  protest. 

As  pointed  out  in  Opinion  No,  3IO,  the  rule  has  been 
stated  that  discrimination,  if  gross  enough,  is  equivalent  to 
confiscation  and  subject  under  the  Fifth  Amendment  to  challenge 
and  annulment.  (Stewart  Machine  Company  v.  Davis,  301  U,  S.  54^, 
81  L.  Ed.  1279,  109  A.  L.  R.  1293.) 
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Based  upon  the  information  in  our  possession  in  19^0, 
it  appeared  that  the  inclusion  of  Municipal  Railway  employees 
under  Social  Security  could  conceivably  constitute  such  dis- 
crimination in  the  following  respects: 

1.  There  was  no  reasonable  basis  for  including  only 
those  public  transportation  systems  that  had  been  acquired  from 
private  ownership  between  certain  fixed  dates. 

2.  There  was  no  reasonable  basis  for  exempting 
municipalities  located  in  a  State  -oossessing  a  constitutional 
nrovision  sriecif  ically  r>roviding  that  a  municir»8l  retirement  system 
cannot  be  diminished  or  impaired. 

3.  There  was  no  reasonable  basis  for  singling  out 
of  but  one  form  of  proprietary  function  while  other  utilities 
of  various  municipalities  were  left  alone. 

Our  present  information  leads  me  to  believe  that  a 
reasonable  basis  could  be  shown  for  such  discrimination  and,  in 
view  of  the  reluctance  of  the  courts  to  upset  a  tax  structure 
upon  the  grounds  of  discrimination  (Carmichael  v.  Southern  Coal 
and  Coke  Company,  30I  U.S.  1+95,  6I  L.  Ed.  IZll"^,    109  A.L.R.  132?)  , 
a  successful  challenge  of  the  validity  of  the  tax  would  be 
highly  questionable. 

It  appears  that  the  restriction  of  Social  Security  by 
the  Congress  to  only  those  publicly  operated  transportation 
systems  that  had  been  acquired,  in  whole  or  in  part,  from  private 
ownership  after  193^  is  based  upon  the  fact  that  the  Social 
Security  system  began  operating  in  1937.  Thus  employees  of 
privately  owned  transportation  systems  were  covered  by  Social 
Security  at  that  time  and  began  to  build  up  Social  Security 
credits.  Subsequently  some  of  these  privately  owned  transportation 
systems  were  acquired  by  a  State  or  a  political  subdivision.  As 
a  result  of  such  acquisition,  such  employees,  through  no  fault 
of  their  ovm,  stood  to  lose  some  or  all  of  the  benefits  of  their 
contributions  to  Social  Security.  As  pointed  out  in  the  report 
of  the  Committee  on  Ways  and  Means  to  accompany  H.  R.  6OOO 
(Social  Security  Act  Amendments  of  1950): 

"Compulsory  coverage  has  Veen  provided  for 
certain  employees  of  privately  owned  transit 
companies  taken  over  by  governmental  mits. 
Such  employees  are  frequently  in  an  unfortunate 
position  since  their  coverage  is  terminated 
under  present  lavj  when  the  company  becomea 
publicly  owned,  even  though  their  duties  remain 
the  same."    (House  of  Representatives,  8lst 
Congress,  Ist  Session,  Report  No.  I3OO,  page  11). 
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On  the  other  hand,  employees  of  a  public  transporta- 
tion system  that  had  been  acquired  from  private  ownership  prior 
to  1936  would  not  have  been  covered  by  Social  Security  at  its 
inception  and,  therefore,  would  have  sviffered  no  loss.   Based 
on  these  facts,  it  could  be  argued  that  the  restriction  of 
Social  Security  to  only  those  transportation  systems  acquired 
after  1936  was  based  upon  reasonable  grounds  for  discrimination. 

I  am  still  of  the  opinion  that  the  exemption  of 
municipalities  located  in  a  State  possessing  a  constitutional 
provision  specifically  oroviding  that  a  municipal  retirement 
system  cannot  be  diminished  or  imoaired  had  as  its  object  the 
exclusion  of  New  York  rather  than  to  orovlde  a  reasonable  re- 
quirement for  exclusion.   Hovrever,  it  rioes  not  appear  that, 
standing  alone,  .'such  '  a  requirement  could  be  said  to 
constitute  "gross  discrimination." 

Finally,  the  reasonable  basis  for  discriminating 
between  prorarietary  functions  of  various  municipalities  could 
be  explained  on  the  grounds  that  there  have  been  no  large 
scale  acquisitions  of  privately  owned  utilities,  other  than 
transit  systems,  after  1936.   In  the  transit  field,  however, 
several  large  private  transportation  systems  were  taken  over 
by  municipalities  or  public  organizations.   Among  these  were: 
Cleveland,  San  Francisco,  Chicago,  Boston  and  New  York.   During 
the  public  hearings  conducted  by  the  House  Committee  on  V/ays 
and  Means  and  the  Senate  Committee  on  Finance  on  the  proposed 
legislation  interested  parties  were  invited  to  appear  and  give 
oral  testimony.   These  Committees  also  considered  the  recommen- 
dations of  the  Advisory  Council  on  Social  Security  appointed  by 
the  Senate  Committee  on  Finance  among  which  was  one  recommending 
coverage  on  a  compulsory  basis  to  Government  employees  engaged 
in  proprietary  functions,  as  opposed  to  Government  functions, 
of  the  employing  units.   (Old  Age  and  Survivors  Insurance,  80th 
Cong.  2d  Sess.,  S.  doc.  No.  li^.9,  April  20,  191+8,  p.  25). 
Representatives  of  the  Amalgamated  Association  of  Street  Electric 
Railway  and  Motor  Coach  Employees  of  America,  A.P.L.  did  attend 
the  hearings  and  urged  inclusion  of  employees  of  public  trans- 
portation systems  that  had  been  acquired  from  private  ownership 
after  1936.   No  representatives  of  employees  of  other  public 
utilities,  as  such,  appeared.   Therefore,  it  appears  that 
the  problem  of  loss  of  Social  Security  credits  by  employees 
of  other  public  utilities  did  not  arise  and  did  not  call  for 
remedial  legislation. 
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To  sum  u-o,  therefore,  it  now  appears  that  there  was 
a  reasonable  basis  for  including  Municipal  Railway  employees 
unrer  Social  Security  and,  therefore,  yoxoroffice  may  discontinue 
paying  these  taxes  under  protest. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Harry  D.  Ross,  Controller 
City  Hall 
San  Francisco  2,  California 


JJS/MMD 


OPINION  NO.  1388 
September  21,  1959 


SUBJI.CT:       PO'.ER  OF   THE   EEALTIi   SERVICE   BOARD  TO  EXEMPT 
EMPLOYEES,   '' riO  ARE  MEMEERS  OP   THE   RETIREMENT 
SYSTEM,    EECAU&E  OP   Ti^EIR   EEING   TEMPORARY 
EMPLOYEES  OR  DUE  TO   T.iEIR  LO^-'    INCOME. 

Dear  Sir: 

I   have  your   request   for  an  opinion  as  follows: 

REQUEST 

"There   are   a  number  of  employees   of   the   City 
and   County  of   San  Prancisco   who   are  members   of  the 
Retirement   System,    and  who   are    classified   as   temp- 
orary  employees  who  work   either  for   limited  periods 
of  time   throughout  the   year  or   who  work  regularly 
each  week   but  less   than  the   usual  ij.0  working  hours 
per  week. 

"p'or  example:      life   guards    in   the    Park   and 
Recreation  Department   may   work  8hpurs   a   day  5  days   a 
week   during   the    summer  months   but  during  the    rest   of 
the  year  these   life   guards   may  work  only  on  week-ends 
and  thus   average   perhaps   l^   hours   a  week. 

"Does    the   Health  Service   Eoard   have    the   power 
to   exempt   these    temporary   employees  who  are   members 
of  the   San  Prancisco  Retirement   System  from  member- 
ship  in    the   Health  Service   System,    either  by    reason 
of   their  temporary   employment,   or  by  reason  of   their 
lower   income   due    to    the   limited  number  of  hours 
worked. " 

OPINION 

It  is  my  opinion  that  the  Health  Service  Loard, 
under  the  Charter,  does  not  have  the  power  to  exempt  an  em- 
ployee who  Is  a  member  of  the  San  Prancisco  Retirement  System, 
either  by  reason  of  his  being  a  part-time  or  temporary  em- 
ployee, or  because  he  earns  a  low  income  due  to  working  only 
a  limited  number  of  hours  per  week. 

I  have  previously  advised  the  Health  Service  Eoard 
(Opinion  No.  677,  dated  March  10,  1953)  that  the  word  "em- 
ployee" as  then  used  in  Section  172.1  applied  to  all  employ- 
ees who  are  members  of  the  San  prancisco  City  and  County 
Employees'  Retirement  System  under  Charter,  Section  1^8,  et. 
seq. 
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Section  172.1  of  the  Charter  reads  in  part: 

"...  The  members  of  the  system  shall  consist 
of  all  employees,  which  shall  include  officers,  of 
the  city  and  county  and  of  the  San  Francisco 
Unified  School  District  who  are  members  of  the  re- 
tirement system.  .  ."  (emphasis  added) 

Section  172.1  which  was  amended  in  1958,  allows  the 
Health  Service  loard  to  exempt  only  those  employees  who  come 
within  the  following  three  classes: 

(1)  One  adhering  to  a  religious  faith  that 
depends  upon  prayer  for  healing, 

(2)  One  earning  in  excess  of  ;^6,000,00  annually. 

(3)  One  otherwise  providing  for  adequate  medical  care 

In  araending,  Charter  Section  172.1  in  1958  the  elect- 
orate broke  it  up  and  placed  much  of  its  text  in  172,1.1 
through  172.1.15  inclusive.   Section  172.1.8  provides,  in 
part,  that  the  health  service  board  shall  have  the  power  and 
it  shall  be  its  duty: 

"(e)   To  make  rules  and  regulations  for  the 
transaction  of  its  business,  the  granting  of  exemp- 
tions and  the  admission  to  tae  system  of  persons  who 
are  hereby  made  members  thereof  and  such  other  of- 
ficers and  emoloyees  as  may  voluntarily  become 
members  of  the  system  with  the  approval  of  the  health 
service  board." 


This  exact  language  was  in  effect  prior  to  1958  under 
former  Charter  Section  172.1,  subdivision  3(a)  6(c). 

It  is  my  opinion  that  Section  172.1.8  must  be  read 
and  interpreted  in  conjunction  with  the  other  sections  of  the 
Charter  referring  to  the  Health  Service  System,  including 
Section  172.1.  When  this  is  done.  Section  172.1.8,  with 
respect  to  the  rule  making  power  of  the  board  to  grant  exemp- 
tions, is  seen  to  be  properly  applicable  only  to  those  situa- 
tions outlined  in  Section  172.1  wherein  the  board  is  given 
the  power  to  exempt  employees  (i.e.  on  the  basis  of  religion, 
earnings,  or  otherwise  providing  adequate  medical  coverage). 
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The  class  of  employees  referred  to  in  your  request 
for  an  opinion  does  not  fit  into  any  of  the  three  recognized 
classes  to  which  an  exemption  has  been  extended  under  the 
health  service  system.   On  the  contrary,  it  might  be  argued 
that  one  working  only  a  limited  number  of  hours  per  week, 
and  thereby  earning  a  relatively  low  income,  has  more  need 
of  the  protection  provided  by  the  system  than  many  other 
employees  who  are  members  of  the  retireiaent  system.   Cer- 
tainly such  an  employee  would  have  difficulty  in  obtaining 
comparable  medical  coverage  at  any  lower  cost. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Health  Service  System 
61  Grove  Street 
San  Francisco  2 


Attention:  Valter  E.  Hook,  li.D 


mep/ejw 


< 


OPINION  NO.  1389 
September  21,  1959 


SUBJECT:   SPECIFIC  HEIGHT  LIMITATIONS  NOT  AFFECTED  BY  PROVISIONS 
OF  COMPREHENSIVE  ZONING  ORDINANCE 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  as  follows; 

REQUEST 

"At  meeting  of  September  3,  1959,  the 
Public  Buildings,  Lands  and  City  Planning 
Committee  had  for  consideration  the  petition 
of  Frank  N.  Belgrano,  Jr.,  I98O  Jackson 
Street,  relative  to  the  rezoning  of  property 
on  Pacific  Avenue  and  Broadway  north  of  his 
residence,  from  first  residential  to  R-3  and 
R-5>  as  has  been  proposed  by  the  City  Plan- 
ning Commission  under  the  new  zoning  ordinance. 
Discussion  of  this  petition  centered  on  the 
concern  of  the  petitioner  that  views  enjoyed 
by  the  residents  of  this  area  would  be  dimin- 
ished or  destroyed  by  erection  of  multiple 
unit  structures  on  streets  north  of  Jackson. 

"Mr.  J  R.  McCarthy,  Director  of  Plan- 
ning, stated  that  height  limitations  in  this 
area  are  controlled  by  a  special  ordinance 
enacted  in  192? ^  which  is  a  part  of  the  Build- 
ing Code  rather  than  the  Planning  Code,  and 
which  in  some  cases  would  be  more  restrictive. 
He  Indicated  that  this  ordinance  effectively 
limits  heights  in  this  area  to  105  feet. 

"Mr.  John  A.  Sinclair,  attorney  for 
Mr.  Belgrano,  questioned  whether  the  105-foot 
height  limitation  would  be  binding  on  property 
proposed  to  be  zoned  R-5  and  R-3  in  the  area 
in  question  under  the  new  zoning  ordinance. 
The  Committee  directed  that  your  opinion  on 
this  question  should  be  requested,  and  your 
early  reply  will  be  appreciated." 

OPINION 

The  comprehensive  zoning  ordinance  which  has  been 
adopted  by  the  Board  of  Supervisors  but  whose  effective  date  has 
been  postponed  until  loO  days  after  the  adoption  of  the  zoning 
maps,  contains  sections  3  and  20  dealing  with  the  question  pro- 
posed in  your  request.   These  sections  read  in  part  as  follows: 


I 
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"SEC.  3.   INTERPRETATION.   In  their  Interpretation 
and  application  the  provisions  of  this  ordinance 
shall  be  held  to  be  minimum  requirements.   It  is 
not  intended  to  repeal,  abrogate,  annul  or  in  any 
way  Impair  or  interfere  with  any  existing  provi- 
sions of  law,  ordinance  or  the  San  Francisco  Munici- 
pal Code,  except  such  as  are  specifically  repealed 
by  this  ordinance;  ..." 


"SEC.  20.   HEIGHT  AND  BULK,  GENERAL  PROVISIONS 

In  addition  to  the  regulations  in  this  ordinance, 
all  building  hereafter  constructed  shall  conform  to 
such  special  district  height  regulations  as  are  now 
or  may  hereafter  be  established  by  other  ordinances 
of  the  City  to  protect  the  public  welfare  in  relation 
to  special  topographic  or  other  conditions." 

At  the  present  time,  there  is  a  height  limitation  of  105 
feet  on  the  area  in  question.  (See  Sec.  605a  Building  Code.)  From 
the  language  quoted  above  from  the  comprehensive  zoning  ordinance, 
this  limitation  would  continue  to  apply  to  any  buildings  constructed 
on  Pacific  Avenue  and  Broadway  north  of  the  property  of  Mr.  Frank 
N.  Belgrano,  Jr.,  at  1930  Jackson  Street. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To;   Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 


'3JV;/TJB 


OPINION  NO.  1390 
September  23,  1959 


SUBJECT: 


HEALTH  SERVICE  SYSTEM- -LEGALITY  UNDER  SECTION 
172.1.5  OF  ASSESSMENT  OP  MEMBERS  OP  ANY  ONE  OF 
FOUR  PLANS  AND  USE  OP  SUCH  ASSESSMENTS  FOR 
BENEFITS  OR  RESERVES  ESTABLISHED  FOR  MEMBERS 
OF  ANY  PLAN  OTHER  THAN  PLAN  OF  MEMBER 


Gentlemen ; 


opinion: 


This  office  Is  In  receipt  of  your  follov;lng  request  for 


REQUEST 

"Charter  Section  172.1.5  states  that  'Each 
plan  shall  make  detailed  and  specific  provision 
for  the  benefits  to  be  provided  thereunder  and 
for  the  rates  of  contribution  required  to  sup- 
port the  plan. ' 

"In  view  of  the  above  Section  172.1.5,  is  it 
legal  to  assess  a  member  of  any  one  of  the  four 
plans  of  the  Health  Service  System  and  use  such 
assessment  for  benefits  or  reserves  established 
for  members  of  any  plan  other  than  the  plan  of 
his  or  her  membership?" 

OPINION 

Each  of  the  plans  as  they  are  constituted  in  the  Charter 
Sections  172.1  et  seq.  are  required  to  be  actuarially  sound  in 
the  structure  of  their  premiums  (Charter  §172.1.3)  and  the  costs, 
the  effect  of  the  costs  in  relation  to  the  benefits,  and  the  rate 
structures  and  the  effects  they  will  have  on  the  contributions  of 
the  parties,  both  the  City  and  the  member. 

Each  plan  must  therefore  pay  its  own  way.  The  premium 
must  consider  all  of  the  members  in  the  plan,  in  short  the  members 
of  an  individual  plan  must  pay  for  the  retired,  the  dependents,  or 
the  other  risks  incidental  to  the  individual  plan,  e.g.  Plan  II 
could  not  be  required  to  make  a  direct  contribution  to  Plan  III 
or  IV  or  I  to  keep  it  in  operation  if  the  costs  were  exceeding 
the  premium  structure.   It  would  be  incumbent  on  the  plan  that 
was  financially  unstable  to  adjust  its  own  premium  in  order  to 
make  itself  solvent. 

Charter  Section  172.1.5  is  another  way  of  expressing  the 
idea  that  an  actuarial  study  must  be  made  in  order  to  make  a  sound 
operating  system.   The  section  requires  a  specific  detail  of 
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benefits  and  of  the  rates  of  contribution  to  support  the  plan, 
and  here  the  plan  means  the  specific  plan  in  question,  as  the 
opening  words  of  the  section  are  "Each  plan  shall  .  .  .",  so  that 
the  words  are  specific  in  their  meaning"   (Emphasis  added.) 

It  must  be  understood  that  if  one  plan  will  perform  a 
service  for  the  other  plan  or  plans,  then  the  plan  performing  the 
service  has  the  right  to  charge  a  fee  for  the  performance  of  the 
service,  e.g.,  the  furnishing  of  clerical  services,  collection 
services,  or  the  like,  but  the  cost  must  either  be  mutually 
agreed  upon  by  the  parties  or  must  be  reasonably  arrived  at  by 
the  party  charging  the  fee — it  may  not  be  an  arbitrary  charge 
picked  capriciously  or  arbitrarily  as  the  one  most  likely  to 
reimburse  the  plan  for  its  services  rendered. 

Consequently,  every  plan  must  be  so  constituted  that 
each  and  every  member  whether  he  is  classified  as  active  or 
retired  or  otherwise,  pays  his  way  in  his  own  plan  and  is  not 
charged  with  the  support  of  subsidization  of  any  other  plan. 

You  are  so  advised. 

Piespectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Health  Service  System 
61  Grove  Street 
San  Francisco  2 


Attn:   V/alter  E.  Hook,  M.D. 
Medical  Director 


WJB/GEB 


OPINION  NO.  1391 
September  23,  1959 


SUBJECT:   MUST  THE  CITY  CONTRIBUTE  TO  HEALTH  SERVICE  FUND  FOR 
RESIGNED  EMPLOYEES  OR  OFFICERS?   CAN  THE  HEALTH 
SERVICE  SYSTEM  DENY  MEMBERSHIP  APIER  AN  EXEMPTION 
HAS  BEEN  REMOVED? 

Gentlemen: 

We  have  your  request  for  opinion  as  follows: 

REQUEST 

"Under  the  provisions  of  Section  172.I.II 
of  the  Charter,  shall  the  City  make  a  matching 
contribution  for  those  resigned  employees  of 
the  City  and  County  of  San  Francisco  and  the 
San  Francisco  Unified  School  District,  who 
leave  their  money  in  the  Retirement  System  at 
the  time  of  termination  of  their  employment 
and  who,  at  some  later  date,  receive  their 
retirement  benefits  from  the  Retirement  System 
and,  at  that  time,  are  granted  by  the  Health 
Service  Board  their  request  to  either  continue 
or  resume  benefits  in  the  Health  Service 
System? 

"If  an  Exemption  has  been  granted  to  an 
employee  of  the  City  and  County  of  San 
Francisco  or  the  San  Francisco  Unified  School 
District,  by  the  Health  Service  Board  under  the 
provisions  of  Section  172.I  of  the  Charter,  is 
it  within  the  power  of  tiie  Health  Service  Board 
to  deny  membership  in  the  Health  Service  System 
upon  lifting  of  said  Exemption  by  the  employee 
at  a  later  date,  if,  at  that  time,  he  is  unable 
to  furnish  satisfactory  medical  evidence  of 
insurability?" 

OPINION 

Answering  your  first  question,  persons  who  may  resign 
and  leave  their  money  in  the  Retirement  System  are  governed  by 
several  sections  of  the  Charter. 

Section  172. 1.11  of  the  Charter  defines  a  retired  person 
as  follows : 

"A  retired  person  as  used  in  this  paragraph 
means  a  former  member  of  the  health  service 
system  retired  under  the  San  Francisco  City 
and  County  Employees'  Retirement  System." 
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Section  165.2  which  establishes  the  Retirement  System 
for  miscellaneous  employees  provides  in  subdivision  (F)  as  follows: 

"(F)  Should  any  miscellaneous  member 
cease  to  be  employed  as  such  a  member, 
through  any  cause  other  than  death  or  retire- 
ment, all  of  his  contributions,  with  interest 
credited  thereon,  shall  be  refunded  to  him 
subject  to  the  conditions  prescribed  by  the 
board  of  supervisors  to  cover  similar  termina- 
tions of  employment  and  re- employment  with 
and  without  re-deposits  of  withdrawn  accumu- 
lated contributions  of  other  members  of  the 
retirement  system,  provided  that  if  such 
member  is  entitled  to  be  credited  with  at 
least  ten  years  of  service,  he  shall  have  the 
right  to  elect,  without  right  of  revocation 
and  within  90  days  after  said  termination  of 
service,  or  if  the  termination  was  by  lay-off, 
90  days  after  the  retirement  board  determines 
the  termination  to  be  permanent,  whether  to 
allow  his  accumulated  contributions  to  remain 
in  the  retirement  fund  and  to  receive  benefits 
only  as  provided  in  this  paragraph.   Failure  to 
make  such  election  shall  be  deemed  an  irrevocable 
election  to  withdraw  his  accumulated  contributions. 
Upon  the  qualification  of  such  member  for  retire- 
ment by  reason  of  service  and  age,  he  shall  be 
entitled  to  receive  a  retirement  allowance  which 
shall  be  the  actuarial  equivalent  of  his  accum- 
ulated contributions  and  equal  amount  of  the 
contributions  of  the  city  and  county,  plus  1-2/3 
per  cent  of  his  average  final  compensation  for 
each  year  of  service  credited  to  him  as  rendered 
prior  to  his  first  membership  in  the  retirement 
system.   Upon  the  death  of  such  member  prior  to 
retirement,  his  contributions  with  interest 
credited  thereon  shall  be  paid  his  estate  or 
designated  beneficiary." 

Consequently  any  employee  who  at  the  time  of  his  termina- 
tion of  employment  was  a  member  of  the  Health  Service  System  and 
who  elects  to  take  advantage  of  the  provisions  of  Section  I65.2  (F) 
Is  a  person  retired  under  the  San  Francisco  City  and  County  Retire- 
ment System  as  that  term  is  defined  in  Section  172.1.11.  There- 
fore the  City  and  the  School  District  is  obligated  to  pay  sums 
provided  for  in  Section  172.I.II  into  the  Health  Service  Fund  on 
behalf  of  retired  persons  who  fall  within  this  category. 
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Answering  your  second  question:   If  the  party  who  has 
the  exemption  is  still  an  active  employee  or  officer  of  the  City 
and  County  of  San  Francisco  or  of  the  San  Francisco  Unified  School 
District  and  a  member  of  the  retirement  system,  he  would  be  validly 
out  of  the  Health  Service  System,  and  no  reciprocal  rights  or 
duties  arise.   However,  if  and  when  the  employee  or  officer 
specifically  requires  the  exemption  to  be  lifted  or  invalidated  and 
applies  for  admission  to  Health  Service  System,  he  must  be  given  a 
membership  in  the  Health  Service  System. 

Section  172. 1  of  the  Charter  specifically  states  "The 
members  of  the  system  shall  consist  of  all  employees,  which  shall 
Include  officers,  of  the  city  and  county  of  San  Francisco  Unified 
School  District  who  are  members  of  the  retirement  system." 

The  person  herein  referred  to  would  fall  in  the  above 
definition  as  a  mandatory  member  of  the  Health  Service  System,  and 
cannot  be  denied  membership  in  the  Health  Service  System. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To;  Health  Service  System 
61  Grove  Street 
San  Francisco  2,  California 

Attention:  Walter  E.  Hook,  M.D. 


WJB/BJW 


OPINION  NO.  1392 
October  2,  1959 


SUBJECT:   HEALTH  SERVICE  SYSTEM  -  POWER  OP 
BOARD  TO  REQUIRE  MEMBER  TO  REMAIN 
IN  A  ^LjiN  FOR  A  DEFINITE  PERIOD 
OP  TIME. 

Dear  Sir: 

I  am  In  receipt   of  your  request   for  an   opinion,    as 
follows : 


REQUEST 

"The  Charter  provides  that  members  of 
Health  Service  System  shall  have  a  free 
choice  of  doctors.  VJould  a  Health  Service 
Board  rule  that  members  of  Health  Service 
System  must  remain  in  the  Plan  of  their 
choice  lintil  the  next  regularly  scheduled 
transfer  period  conflict  with  the  Charter?" 


OPINION 

The  question  contained  in  the  request  for  opinion 
herein  was  considered  in  OrDlnlon  No.  I4.083,  dated  March  12, 
I9I1.8 . 

The  sections  of  the  Charter  involving  the  free  choice 
of  doctors  was  fully  explored.  At  that  time  Charter  Section 
172.1  (subdivision  3)  was  in  force. 

"1.   Wo  member  of  the  system  shall  be 
required  to  accept  the  services  or  medical 
supplies  of  any  ohysician,  surgeon,  person 
licensed  to  treat  human  diseases  without  the 
use  of  drugs,  dentist,  nurse,  pharmacist  or 
hospital  selected  by  the  board,  but,  subject 
to  rules  and  regulations  of  the  board,  every 
member  shall  have  the  right  to  select,  of 
his  own  choice,  any  duly  licensed  physician, 
surgeon,  person  licensed  to  treat  human 
diseases  without  the  use  of  drugs,  dentist, 
nurse,  pharmacist,  hospital  or  other  agency 
of  medical  care  as  herein  defined,  who  or 
which  will  render  the  required  services 
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pursuant  to  said  rules  and  regulations, 
and  the  board  shall  make  provision  for 
the  exercise  of  such  choice;  and  is  hereby 
expressly  r)rohibited  from  entering  into 
any  exclusive  contract  for  the  rendering 
of  said  services." 


Today,  Charter  Section  172.1.7  provides: 

"No  member  of  the  system  shall  be 
required  to  accept  the  services  or  medical 
suoplles  of  any  physician  (physician  in- 
cludes physicians  and  surgeons,  optometrists, 
dentists,  chiropodists  and  osteopathic  and 
chiropractic  practitioners  licensed  by 
California  State  Law  and  within  the  scope 
of  their  practice  as  defined  by  California 
State  Law) ,  person  licensed  to  treat  human 
diseases  without  the  use  of  drugs,  nurse, 
pharmacist  or  hospital  selected  by  the 
health  service  board,  but,  subject  to  rules 
and  regulations  of  that  board,  every  member 
shall  have  the  right  to  select,  of  his  own 
choice,  any  duly  licensed  physician,  as 
defined  herein,  person  licensed  to  treat 
human  diseases  without  the  use  of  drugs, 
nurse,  pharmacist,  hospital  or  other  agency 
of  medical  care  as  herein  defined,  who  or 
which  will  render  the  required  services 
pursuant  to  said  rules  and  regulations,  and 
the  health  service  board  shall  make  provision 
for  the  exercise  of  such  choice;  and  is  here- 
by expressly  prohibited  from  entering  into 
any  exclusive  contract  for  the  rendering  of 
said  services." 


Both  Charter  sections  are  the  same,  the  only  addition 
being  explanatory  language  which  does  not  detract  or  modify  or 
change  the  original  intent  of  the  section. 

Since  there  has  been  elicited  no  fundamental  change 
in  the  Charter  which  would  require  a  conclusion  different  from 
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Opinion  No.  I4.O83,  supra,  it  remains  as  ray  opinion  that  a  member 
must  be  allowed  a  free'choice  of  doctors,  and  that  a  member 
must  be  allowed  to  return  to  Plan  I  at  any  time  he  so  desires. 

You  are  advised  accordingly. 

Resr)ectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   V/alter  E.  Hook,  M.  D. 
Medical  Director 
Health  Service  System 
61  Grove  Street 
San  Francisco  2,  California 


WJB/BJW 


OPINION  NO.  1393 
October  5.  1959 


SUBJECT:   NEVI  ZONING  ORDINANCE,  EFFECT  ON  PRIVATE  COVENANTS  IN 
DEEDS  WHICH  PURPORT  TO  RESTRICT  THE  USE  OF  PROPERTY 


Gentlemen: 

We  have  your  request  for  an  opinion  as   follows: 

REQUEST 

"In  the  consideration  of  protests  of  the 
zoning  maps  by  the  Public  Buildings,  Lands  and 
City  Planning  Committee,  the  members  have 
encountered  instances  where  property  owners 
have  acquired  property,  deeds  to  which  contain 
covenants  relating  to  specified  uses  of  the 
property  in  question.   In  such  cases  the 
protestants  have  declared  or  were  under  the 
impression  that  the  covenants  protected  them 
from  any  change  in  classification. 

"It  is  the  desire  of  the  comiaittee  that 
you  inform  it  as  soon  as  possible  what  effect, 
if  any,  the  new  zoning  ordinance  will  have  on 
covenants  in  existing  deeds  which  purport  to 
restrict  use  of  the  subject  property." 

OPINION 

The  effect  of  an  ordinance  imposing  restrictions  at 
variance  with  private  existing  deed  covenants  running  with  the  land 
was  answered  in  prior  Opinion  No.  1370,  dated  July  1,  1959^  of  this 
office,  as  follows: 

"As  to  the  effect  of  the  existing  deed 
restrictions  on  the  power  of  the  City  to  provide 
a  lesser  maximum  height  limitation,  the  law  is 
that  a  municipality  is  not  restricted  in  the  exer- 
cise of  its  police  power  in  regulating  the  use  of 
property  by  private  agreements  imposing  restrictions 
on  such  use.  (O'Rourke  v.  Teeters,  63  Cal.App.  2d 
349;  Opinion  of  City  Attorney  No.  II68,  dated 
June  10,  1957.)  Consequently,  the  existing  deed 
restrictions  limiting  the  maximum  height  of  the 
buildings  to  35  feet  do  not  of  themselves  consti- 
tute a  legal  deterrent  to  the  enactment  of  the 
proposed  ordinance  providing  for  lesser  maximum 
height  restrictions." 
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You  are,  therefore j  advised  that  private  use  covenants 
on  land  provide  no  prohibition  against  our  municipal  lawmaking 
body  enacting  into  the  new  zoning  ordinances  reasonable  use 
restrictions  that  are  less  strict  than  those  imposed  by  existing 
private  use  covenants.   On  the  other  hand,  however,  this  conclusion 
should  not  be  interpreted  as  saying  that  such  private  use  covenants 
lose  their  legal  status  as  between  the  landowners  themselves 
because,  depending  on  their  legal  and  equitable  character,  they 
may  or  may  not  remain  privately  enforceable  as  between  the  land- 
owners. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attn:  Robert  J.  Dolan,  Clerk 


RJR/BJW 


OPINION  NO.  1391^- 
October  5»  1959 


SUBJECT:  COMPREHENSIVE  ZONING  ORDINANCE,  NO  POVffiR 

IN  BOARD  OP  SUPERVISORS  TO  WaIVE  CONDITIONS 
AGREED  ON  BETWEEN  LESSOR  AND  LESSEE. 

Gentlemen: 

I  am  In  receipt  of  your  request  for  an  opinion  as 


follows: 


REQUEST 

"During  the  meeting  conducted  by  the  Public 
Buildings,  Lands  and  City  Planning  Committee  this 
morning,  in  its  consideration  of  proposed  changes  to 
the  new  zoning  ordinance,  the  Clerk  was  directed  to 
communicate  with  your  office  and  to  refer  to  you  for 
study  and  report,  a  proposed  change  advanced  by 
Attorney  Kaminl  K.  Gupta,  representing  the  San  Fran- 
cisco Council  of  District  Merchants'  Associations. 

"Mr.  Gupta's  concern  Involved  protection  of 
innocent  lessees  and  licensees  from  having  any  inter- 
pretation that  may  be  put  upon  the  zoning  ordinance 
automatically  to  enrich  their  landlords,  under  such 
generally  used  lease  provisions  as  follows: 

"'Lessee  will,  at  his  sole  cost  and  expense, 
coiTiply  with  all  of  the  requirements  of  all 
municipal. . .authorities  now  in  force,  or 
which  may  hereafter  be  in  force,  pertaining 
to  the  premises,  occasioned  by  or  affecting 
the  use  to  wnich  said  premises  have  been, 
are  being,  or  are  to  be  put  by  the  lessees, 
and  will  faithfully  observe  in  the  use  of 
the  premises  all  municipal  ordinances. . .now 
In  force  or  which  may  hereafter  be  in  force.' 

"Mr.  Gupta's  proposed  amendment,  which  would 
constitute  an  addition  to  Section  3  of  the  new  zon- 
ing ordinance,  reads  as  follows: 

"'Nothing  in  this  ordinance  shall  be  inter- 
preted to  require  lessees  or  licensees  of 
premises  to  comply  with  the  terms  and  condi- 
tions of  limitations  and  standards  or  classi- 
fications herein  contained  at  the  request, 
notice,  order  or  demand  of  any  private  person, 
owner  or  entity  solely  because  of  existing 
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"'lease  or  contract  provisions  in  effect  on  the 
effective  date  of  this  ordinance,  provided, 
however,  that  the  uses  of  such  demised  premises 
are  otherwise  legally  proper  or  consistent  with 
existing  lease  or  contract  provisions.   Wher- 
ever notices  are  required  to  be  given,  posted 
or  served  upon  property  owners  in  this  ordinance, 
property  owners  shall  be  construed  to  include 
lessees,  tenants  and  licensees  of  such  property 
or  properties  as  are  affected  or  to  be  affected.' 

"Discussion  likewise  centered  on  the  provisions 
of  the  City  Planning  Code  and  Charter  Section  11? 
having  to  do  with  notification  of  parties  v/ithin  300 
feet  of  the  property  sought  to  be  rezoned. 

"The  Committee  asks  that  you  render  an  opinion 
as  to  whether  (a)  the  proposed  amendment  is  necessary 
in  view  of  existing  language,  and  (b)  if  this  pro- 
posal suggested  by  wr.  Gupta  will  achieve  the  desired 
results .. 

"The  Committee  further  requests  that  should  you 
find  the  proposed  amendment  in  order,  that  you  pre- 
pare suitable  copies  in  appropriate  language  and 
submit  same  for  consideration  by  the  committee 
which  has  scheduled  a  hearing  fcr  Tuesday,  Septem- 
ber 15  at  8:30  AM,  Room  228,  City  Hall,  at  which  time 
action  will  be  taken  on  proposed  text  and  map 
changes . " 


OPINION 

Your  request  contains  two  distinct  questions: 

1»   Is  the  proposed  amendment  necessary  for 
any  purpose? 

2.   Do  the  provisions  of  Section  11?  of  the 
Charter  relative  to  the  notification  of 
property  owners  within  300  feet  of  the 
property  to  be  rezoned  apply? 

1.   The  purpose  of  the  proposed  amendment  is  to  pre- 
vent a  lessor  from  insisting  that  his  lessee  carry  out  the 
terras  of  the  agreement  entered  into  between  them  as  a  part  of 
the  lease  if  the  comprehensive  zoning  ordinance  would  require 
the  lessee  to  comply  with  some  of  its  terms.   The  end  result 
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of  such  an  amendment  to  the  ordinance  would  be  an  impairment 
of  contract  and  hence  an  unconstitutional  exercise  of  the 
legislative  pouer  of  the  Board  of  Supervisors. 

Therefore,  I  advise  you  that  you  have  no  power  to 
recommend  to  the  Board  of  Supervisors,  nor  would  the  Board  of 
Supervisors  have  power  to  adopt,  such  an  amendment  to  the 
ordinance . 

In  passing  on  this  point,  I  point  out  to  you  that  the 
lessee,  unless  the  lease  contains  provisions  similar  to  those 
recited  in  your  request,  would  not  be  bound  by  any  law  that  is 
passed  subsequent  to  the  execution  of  the  lease.   Accordingly, 
it  must  be  assumed  that  any  lease  that  provides  for  the  les- 
see's compliance  with  the  requirements  of  all  municipal 
ordinances  now  or  hereafter  in  force  was  executed  by  the  lessee 
with  the  full  knowledge  of  its  legal  force  and  effect,  and  no 
act  of  the  Board  of  Supervisors  could  nullify  this  agreement. 

2.   The  provisions  of  Section  11?  of  the  Charter  and 
Planning  Code  Sections  l\.2-l\.S   inclusive  have  no  relation  to 
the  legislation  presently  before  the  Public  Buildings,  Lands 
and  City  Planning  Committee  of  the  Board  of  Supervisors  rela- 
tive to  the  comprehensive  zoning  ordinance.   Section  117  and 
the  pertinent  portions  of  the  Planning  Code  deal  with  hearings 
on  changes  of  zoning  classifications  and  building  setback 
lines  by  action  of  the  City  Planning  Commission.    The  require- 
ments set  forth  in  the  Charter  and  the  Planning  Code  do  not 
applj'-  to  the  action  of  the  Board  of  Supervisors  when  in  its 
legislative  capacity  it  enacts  a  new  ordinance  dealing  with 
the  classification  of  all  land  uses  within  the  boundaries  of 
the  City  and  County. 


in  part: 


Prom  a  reading  of  Section  117»  which  clearly  states 


"Until  such  time  as  the  board  of  supervisors 
shall  have  enacted  a  new  comprehensive  zoning 
ordinance  for  the  city  and  county  based  on  a  land 
use  plan  and  providing  for  variances,  and  until 
the  effective  date  of  such  ordinance,  this  section 
of  the  charter  shall  continue  in  force,  and  until 
such  time,  sections  117.1,  117.2,  and  117. 3,  shall 
be  inoperative.   Upon  the  enactment  and  effective 
date  of  such  an  ordinance  this  section  of  the 
charter  shall  become  inoperative  for  any  purpose, 
and  sections  117.1,  117.2,  and  117.3,  shall  become 
operative. " 
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and  from  the  provisions  of  Section  9>  which  places  in  the  Board 
of  Supervisors  all  authority  not  delegated  to  other  boards  and 
commissions  or  reserved  to  the  people,  it  is  evident  that  there 
are  no  restrictions  on  the  manner  in  which  this  ordinance  is 
to  be  enacted  different  from  any  other  legislative  act  of  the 
Board  of  Supervisors. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  BOARD  OP  SUPERVISORS 
235  City  Hall 
San  Francisco  2 

Attention:  Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 


bjw/tjb 
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October  13,  1959 


Hon.  William  C.  Blake 

Supervisor 

235  City  Hall 

San  Francisco  2,   California 

Dear  Supervisor  Blake: 

Your  letter  of  October  9,    1959,  was  received  by  Mr.  Holm 
just  prior  to  his  departure  for  the  East  to  attend  the  convention 
of  the  National  Institute  of  Municipal  Law  Officers.  Time  did  not 
permit  Mr.  Holm  to  reply  personally  but  he  discussed  the  problem 
with  me  and  directed  that  I  answer  your  letter  expressing  his 
views,  with  which  I  am  thoroughly  familiar ^  on  the  question  pre- 
sented. 

The  advice  previously  given  to  you  in  connection  with 
the  proffered  appointment  as  a  member  of  the  Regional  Water  Pol- 
lution Control  Board  is  predicated  on  the  common  law  rule  pro- 
hibiting a  public  officer  from  holding  incompatible  public  offices. 

There  is  no  fixed,  comprehensive  definition  of  what 
constitutes  incompatibility  of  office  and  each  case  must  be  de- 
termined on  its  oxm   particular  facts,  considering  the  nature, 
purposes  and  functions  of  the  two  offices.  The  courts,  however, 
have  enunciated  the  underlying  policy  and  some  general  principles 
for  our  guidance.  Thus,  in  the  case  of  People  ex  rel.  Chapman  vs. 
Rapsey,  l6  Cal.  2d  636,  641-642,  it  is  stated  as  follows: 

"The  doctrine  arising  from  attempts  by  single 
individuals  to  exercise  the  functions  of  incompatible 
offices  springs  out  of  considerations  of  public  policy 
.  .  . ,  such  considerations  arising  naturally  from  the 
view  that  two  offices  cannot  be  held  by  one  person 
when,  from  the  divergent  character  of  the  offices,  the 
public  interest  will  suffer  thereby. 
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"Two  offices  are  said  to  be  incompatible  when  the 
holder  cannot  in  every  Instance  discharge  the  duties  of 
each.   Incompatibility  arises,  therefore,  from  the  nature 
of  the  duties  of  the  offices,  when  there  is  an  inconsist- 
ency in  the  functions  of  the  tvro,  where  the  functions  of 
the  tv/o  are  inherent Ij''  inconsistent  or  repugnant,  as 
where  antagonism  would  result  in  the  attempt  by  one  per- 
son to  discharge  the  duties  of  both  offices,  or  where  the 
nature  and  duties  of  the  two  offices  are  such  as  to  render 
it  improper  from  considerations  of  public  policy  for  one 
person  to  retain  both.  The  true  test  is  whether  the  two 
offices  are  incompatible  in  their  natures,  in  the  rights, 
duties  or  obligations  connected  with  or  flowing  from  them. 


"It  is  not  an  essential  element  of  incompatibility 
at  common  law  that  the  clash  of  duty  should  exist  in  all 
or  in  the  greater  part  of  the  official  functions.   If  one 
office  is  superior  to  the  other  in  some  of  its  principal 
or  important  duties,  so  that  the  exercise  of  such  duties 
might  conflict,  to  the  public  detriment,  vilth   the  exercise 
of  other  important  duties  in  the  subordinate  office,  then 
the  offices  are  incompatible." 

In  the  case  of  People  ex  rel.  Kraemer  v.  Bagshaw,  55  Cal 
App.  2d  155,  the  court  in  holding  that  the  offices  of  councilman 
of  a  sixth  class  city  and  county  supervisor  were  incompatible, 
pointed  out  as  follov;s,  page  157: 

"If,  as  above  found,  the  two  offices  are  held  by  the 
same  person,  the  electors  of  the  city  and  those  of  the 
county  are  deprived  of  undivided  allegiance  to  their 
interests  as  citizens  and  electors.   In  the  building  of 
roads,  'A',  as  supervisor,  might  be  motivated  by  consider- 
ations of  convenience  and  the  best  interests  of  the  entire 
county,  but,  as  city  councilman,  he  might  be  swerved  from 
such  considerations  by  the  interests  of  the  majority  of 
the  municipal  property  owiiers .   In  the  same  way,  honest 
and  well-intentioned  conflicts  of  Interest  in  the-  per- 
formance of  duties  as  city  councilman  and  county  super- 
visor could  arise  in  the  allocation  of  road  funds," 

Also  see  the  case  of  People  ex  rel.  Bagshaw  v.  Thompson, 
55  Cal.  App.  2d  147,  holding  that  the  offices  of  director  of  the 
Golden  Gate  Bridge  and  Highway  District  and  supervisor  of  the 
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County  of  Marin  were  incompatible j  and  the  case  of  People  v. 
Garrett,  72  Gal.  App.  452,  holding  that  the  office  of  justice  of 
peace  of  a  township  and  office  of  police  judge  of  a  city  were 
incompatible. 

Predicated  on  the  basic  principles  above  stated,  the 
Attorney  General  of  this  state  has  on  many  occasions  ruled  that 
two  public  offices  could  not  be  held  by  the  same  person  because 
of  incompatibility.   See  Opinion  No.  N.  S.  3217^  dated  January 
21,  1941  (offices  of  Marin  supervisor  and  Director,  Golden  Gate 
Bridge  and  Highway  District);  15  Ops.  Cal.  Atty.  Gen.  265^  dated 
May  11,  1950  (member  of  board  of  supervisors  and  director,  hospital 
district);  19  Ops.  Atty.  Gen.  119,  dated  March  10,  1952  (assembly- 
man and  director  of  soil  conservation  district);  21  Ops.  Atty.  Gen. 
94;  March  6,  1953  (member  of  board  of  supervisors  and  trustee 
(director)  of  High  School  District);  24  Ops.  Cal.  Atty.  Gen.  183, 
Nov.  19 J  1954  (member  of  board  of  supervisors  and  general  manager 
of  a  public  utility  district);  30  Ops.  Cal.  Atty.  Gen.  184, 
Oct.  9>  1957  (members  of  county  boards  of  supervisors,  members 
of  city  council,  or  mayor  of  city  and  director  of  rapid  transit 
district);  32  Ops.  Cal.  Atty.  Gen.   49,  April  13,  1959  (city 
councilman  and  director  of  District  Agricultural  Association). 

This  office  has  likewise  on  previous  occasions  advised 
officers  of  this  city  and  county  that  two  offices  v;ere  incomptabile. 
See  for  example  Opinion  No.  767,  dated  January  7,  1954,  holding 
that  the  offices  of  City  Planning  Commissioner  and  State  Harbor 
Commissioner  were  incompatible,  and  Opinion  No.  1139,  dated 
September  26,  1957,  holding  that  the  offices  of  supervisor  of  the 
City  and  County  of  San  Francisco  and  director  of  the  San  Francisco 
Bay  Area  Rapid  Transit  District  were  incompatible. 

In  the  instant  situation  an  examination  of  the  State  Water 
Pollution  Control  Act,  Sections  I30OO-I3IO5  of  the  Water  Code, 
reveals  that  the  Regional  Water  Pollution  Control  Board  is  charged 
generally  with  the  responsibility  for  the  abatement,  prevention  and 
control  of  water  pollution  in  the  San  Francisco  Bay  Region. 

In  the  discharge  of  that  responsibility  the  regional  board 
has  extensive  powers  of  control  and  regulation  over  local  agencies 
as  well  as  private  persons  in  the  discharge  of  sewage  and  industrial 
waste.  As  a  member  of  the  regional  board  you,  in  conjunction  with 
your  fellow  board  members,  would  be  empowered,  inter  alia,  to  obtain 
coordinated  action  in  a  program  by  means  of  formal  or  informal  meet- 
ing with  the  agency  involved;  to  require  any  local  agency  to  inspect 
and  report  on  any  technical  factors  involved  in  water  pollution  or 
nuisance;  to  request  enforcement  of  laws  concerning  water  pollution 
or  nuisance;  to  recommend  to  the  State  Board  financial  assistance 
for  local  agencies;  to  require  any  local  agency  to  obtain  and  submit 
analyses  of  well  water;  to  prescribe  requirements  for  local  agencies 
relative  to  any  particular  condition  of  pollution  or  nuisance 
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existing  or  threatening  in  the  region;  to  require  a  report  as  to 
any  proposed  discharge  and  to  establish  requirements  with  respect 
thereto  which  may  be  revised  from  time  to  time;  to  specify  certain 
conditions  and  locations  where  no  direct  discharge  of  sewage  or 
industrial  waste  will  be  permitted;  to  issue  cease  and  desist 
orders;  to  seek  injunctive  relief  in  the  courts. 

In  carrying  out  the  foregoing  powers  and  responsibilities 
you  owe  your  undivided  allegiance  to  the  people  of  the  State  of 
California.   As  a  member  of  the  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco  you,  in  conjunction  with  the  other 
board  members,  directly  exercise  the  sovereign  police  powers  of 
the  city  and  county  for  and  on  behalf  of  its  citizens,  including 
the  power  of  sewage  disposal.   In  appropriating  the  funds  necessary 
to  effectuate  these  powers  you  exercise  a  responsible  trust  and 
are  charged  with  the  responsibility  of  seeing  that  such  funds  are 
only  expended  for  necessary,  proper  and  legal  purposes.   In  carrying 
out  these  responsibilities  you  owe  your  undivided  allegiance  to 
the  people  of  the  City  and  County  of  San  Francisco. 

In  point  of  actual  fact  the  regional  board  regularly  issues 
requirements  and  orders  to  the  city  and  county  in  connection  with 
its  sewage  disposal  functions.  As  one  concrete  and  current  example 
there  is  now  pending  in  the  Board  of  Supervisors  a  request  for 
action  in  connection  with  the  sewage  disposal  north  of  the  Ferry 
Building;  such  request  arising  out  of  a  position  taken  by  the  • 
regional  board  relative  to  such  disposal. 

The  orders  and  requirements  of  the  regional  board  are 
subject  to  the  tests  of  reasonableness  and  validity  and  to  a  deter- 
mination as  to  whether  the  city  or  some  other  person  or  agency  is 
responsible  for  any  alleged  condition  of  pollution  or  nuisance 
and  if  the  board  in  acting  on  any  order  or  requirement  finds  that 
it  is  invalid  or  improper  for  any  reason  it  is  empowered  to  direct 
the  city  attorney  or  other  appropriate  officials  to  resist  such 
order  or  requirement. 

The  consequence  could  be  the  possible  anomalous  situation 
where  you  as  a  member  of  the  regional  board  could  vote  to  issue  an 
order  based  on  the  technical  evidence  produced  before  such  board 
and  as  a  member  of  the  board  of  supervisors  could  be  under  a  duty 
to  vote  to  direct  the  city  attorney  to  resist  such  order  based  on 
the  technical  evidence  produced  before  the  board  of  supervisors. 
If  litigation  ensued  you  could  possibly  be  in  the  position  of 
plaintiff  and  defendant  in  the  same  action  in  your  respective 
representative  capacities. 
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In  shorty  there  is  inherent  conflict  in  the  nature  and 
responsibilities  of  the  offices  of  supervisor  of  the  City  and 
County  of  San  Francisco  and  member  of  the  regional  water  pollution 
control  board  and  in  our  opinion  they  are  incompatible  within  the 
common  law  concept. 

The  view  has  been  expressed  that  inasmuch  as  Section  13041 
of  the  VJater  Code  provides  that  one  person  associated  with  the 
municipalities  and  one  with  the  counties  in  the  region  shall  be 
appointed  to  the  seven  member  regional  board  that  the  common  law 
rule  prohibiting  the  holding  of  incompatible  public  offices  has 
been  abrogated  by  statute.  The  city  attorney  cannot  subscribe  to 
this  view. 

Under  the  provisions  of  Section  22.2  of  the  Civil  Code 
the  common  law,  so  far  as  it  is  not  repugnant  to  or  inconsistent 
with  the  Constitution  of  the  United  States  or  the  Constitution 
or  laws  of  this  State,  is  the  rule  of  decision  in  all  the  courts 
of  this  State.   In  10  Cal.  Jur.  2d,  at  page  653^  it  is  pointed  out 
that  "To  prevent  application  of  the  common  law,  any  repugnancy 
between  common  law  and  statute  must  be  such  that  it  is  impossible 
for  both  rules  to  exist  and  operate  at  the  same  time  without  in- 
fringing upon  each  other."  And  at  page  65^,  "The  code  provisions 
will  not,  however,  be  strictly  construed  as  statutes  in  derogation 
of  the  common  law,  since  they  are  presumed  to  state  the  comm^on  law 
rules,  unless  they  contain  express  declarations  to  the  contrary. 
Hence,  except  where  the  language  clearly  and  unequivocally  discloses 
an  intention  to  depart  from,  alter,  or  abrogate  the  common-law 
rule  concerning  a  particular  matter,  a  provision  of  the  code  pur- 
porting to  embody  such  matter  will  be  construed  in  the  light  of 
common-law  decisions  on  the  same  subject." 

An  example  of  such  a  statute  in  connection  with  the 
instant  principle  is  the  Bay  Area  Pollution  Control  Law  (Chapter  2.5 
Ea.v,20,  the  Health  and  Safety  Code)  which  expressly  requires  the 
boards  of  supervisors  of  each  county  within  the  district  to 
appoint  one  of  its  members  as  director  of  the  "Smog  Control"  Board 
and  also  expressly  requires  the  city  selection  committee  of  each 
city  within  the  district  to  appoint  either  the  mayor  or  one  of 
the  members  of  the  board  of  supervisors  as  director  of  the  Smog 
Control  Board.   (See  my  opinion  No.  1189^  supra.) 

Here  there  is  no  such  express  requirement  in  the  statute 
and  both  the  statute  and  the  common  lav/  rule  can  exist  at  the  same 
time .  The  only  effect  of  the  application  of  the  common  law  rule 
on  incompatibility  of  office  would  be  to  withdraw  a  relatively 
small  number  from  the  many  possible  qualified  appointments  from 
persons  associated  with  the  municipalities  and  counties  in  the 
region. 
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The  case  of  Mott  v.  Horstmann,  36  Cal.  2d  388,  is  not 
in  point  on  its  facts  buf  an  analogous  question  to  that  just 
discussed  was  considered  by  the  court  in  construing  a  section  of 
the  Oakland  city  charter  which  authorized  the  city  council  of 
Oakland  to  consent  to  the  holding  of  other  public  offices  by 
persons  holding  office  under  the  city  government.  The  court 
stated  that  it  could  be  assumed  that  the  section  would  not  author- 
ize the  city  council  to  consent  to  the  holding  of  incompatible 
offices  by  the  same  person  but  it  found  no  incompatibility  in  the 
particular  case  betv/een  the  offices  of  Superintendent  of  Parks  of 
the  City  of  Oakland  and  member  of  the  Planning  Commission  of  Contra 
Costa  Coionty. 

The  views  herein  expressed  are  concededly  conservative 
but  such  conservatism  is  warranted  both  in  your  interests  and  in 
the  interests  of  the  public  when  the  consequences  of  holding  in- 
compatible offices  are  considered.  The  courts  of  this  State  have 
unequivocally  laid  down  the  rule  that  the  assumption  by  a  public 
officer  of  another  incompatible  office  per  se  terminates  the  first 
office  as  effectively  as  a  resignation.   (See:   People  v.  Garrett, 
supra;  People  v.  Bagshaw,  supra;  People  v.  Thompson,  supra;  People 
V.  j^apsey,  supra. X  If  you  accept  the  office  of  member  of  the 
regional  water  pollution  control  board  while  retaining  your  member- 
ship on  the  board  of  supervisors  and  a  court  should  adopt  the  views 
expressed  in  this  letter,  you  would  have  forfeited  your  office  on 
the  board  of  supervisors  as  of  the  date  of  your  assumption  of  the 
office  on  the  regional  board.   I  do  not  attempt  to  predict  what  a 
court  would  hold  as  to  the  validity  of  your  acts  on  the  board  of 
supervisors  while  holding  the  dual  offices,  but  certainly,  at  the 
very  least,  a  cloud  v/ould  be  created  as  to  the  validity  of  such 
actions  which  would  not  be  in  the  public  interest. 

You  state  in  your  letter  that  you  are  anxious  to  avoid 
any  conflict  that  would  Jeopardize  your  position  as  a  member  of 
the  board  of  supervisors.  You  are  therefore  advised  to  reject  the 
proffered  appointment  to  the  Regional  Water  Pollution  Control  Board. 

Yours  truly, 

DION  R.  HOLM,  City  Attorney 


By: 

Thomas  J.  Blanchard 
Deputy  City  Attorney 
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Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,   California 

Attention:   Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 

Gentlemen: 

Pursuant  to  the  suggestion  contained  in  your  letter  of 
October  20,  1959,  I  have  reviewed  the  question  of  law  concerning 
the  application  of  the  new  comprehensive  zoning  law  on  leases 
wherein  the  lessee  and  lessor  have  agreed  to  be  bound  by  pros- 
pective legislation.  As  I  stated  in  my  opinion  No.  139^,  the 
contractual  relationship  between  the  lessor  and  lessee  cannot 
be  interfered  with  by  legislative  action  of  the  Board  of  Super- 
visors.  The  parties  in  the  leases  referred  to  in  that  opinion 
specifically  agree  to  be  bound  by  "all  municipal   .authorities 
now  in  force  or  which  may  hereafter  be  in  force,"  and  to  faith- 
fully observe  in  the  use  of  the  premises  all  municipal  ordinances 
now  in  force  or  which  may  hereafter  be  in  force."  Thus  any 
prospective  legislation  of  the  Board  of  Supervisors  becomes  a  part 
of  the  contract  by  agreement  of  the  parties  and  the  Board  of 
Supervisors  cannot  provide  in  any  ordinance  that  this  term  of  the 
lease  be  abrogated. 

From  a  practical  point  of  view,  since  the  ordinance  is 
prospective  in  nature  and  pertains  to  land  use,  it  is  difficult 
to  conceive  of  a  situation  where  the  lessee  would  have  an  onerous 
burden  placed  upon  him  by  any  of  the  provisions  of  the  ordinance. 
The  only  land  use  that  must  be  abated  under  the  ordinance  is  a 
non-conforming  commercial  or  industrial  use  in  a  residential  zone 
and  a  residential  use  in  an  industrial  zone.   These  non- conforming 
uses,  however,  can  be  continued  under  the  provisions  of  the  ordi- 
nance for  at  least  twenty  years  from  the  effective  date  thereof, 
and  depending  upon  the  date  of  their  erection  and  the  type  of 
building,  or  through  the  granting  of  variances,  continued  beyond 
the  twenty  year  period. 
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I  therefore  advise  you  that  I  have  reviewed  the  question 
of  the  lessee-lessor  agreement  as  set  forth  In  my  opinion  No.  139^- 
and  have  considered  the  comments  of  the  attorney  who  addressed  the 
letter  of  protest  to  the  Board  of  Supervisors,  and  find  nothing  in 
either  the  authorities  or  the  letter  that  in  any  way  changes  the 
advice  that  I  have  given  you  on  this  subject  in  Opinion  No.  1394. 

Yours  truly. 


DION  R.  HOLM 
City  Attorney 


BJW/TJB 


OPINION  NO.  1395 
November  k,   1959 


SUBJECT:   DISCIPLINARY  PROCEEDING  UNDER  SECTION  15^  OP  THE 
CHARTER;  SUFFICIENCY  OF  GENERAL  CHARGES  WHEN 
CLARIFYING  STATEMENT  IS  REQUESTED;  DELAY  OF  HEAR- 
ING BEYOND  30  DAYS  AT  REQUEST  OF  ACCUSED  PERSON; 
LOIS  SAPSFORD,  T157,  SOCIAL  SERVICE  WORKER. 


Dear  Sir; 
follows : 


Your  request  for  an  opinion  of  this  office  is  as 

REQUEST 

"Attached  hereto  are  copies  of  corre- 
spondence relating  to  the  suspension  of 
Mrs.  Lois  Sapsford  from  her  position  of  T157 
Social  Service  Worker  by  the  Director  of 
Public  Welfare. 

"Mr.  Born  refers  to  the  request  of  the 
attorney  for  Mrs.  Sapsford  for  a  statement  of 
the  charges  preferred  against  his  client^  and 
also  asked  to  be  advised  as  to  whether  a  limit 
may  be  placed  on  the  length  of  time  the  hearing 
of  charges  may  be  postponed  at  the  request  of 
the  employee. 

"Inasmuch  as  these  requests  involve  an 
interpretation  of  Charter  Section  15^^  which 
governs  the  hearing  of  charges  preferred 
against  an  employee^  this  office  does  not  feel 
qualified  to  give  the  Director  of  Public  Welfare 
a  legal  opinion  in  response  to  his  request  for 
advice  J  and^  therefore,  are  asking  you  herewith 
to  respond  to  the  inquiries  of  Mr.  Born." 


Letter  from  Mr.  Born; 


"Dear  Mr.  Grubb  : 


"Through  use  of  your  Form  No.  1052,  Notice  of 
Suspension,  I  notified  you  on  September  2,    1959^ 
that  Mrs.  Lois  Sapsford,  Class  T-157j  Social 
Service  Worker  (3/56)  had  been  suspended  for 
30  days  from  August  24,  1959.  end  of  day.   The 
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reason  for  tiie  suspension  as  stated  on  the  form 
was:  'Pending  a  hearing  of  charges  of  inatten- 
tion to  dvitiesj  insubordination,  use  of  city 
employment  for  unauthorized  activities,  conduct 
unbecoming  a  social  work  employee  of  the  Public 
Welfare  Department  and  involving  the  disruption 
and  impairing  of  public  service,  and  dishonestly 
involving  misrepresentation  and  prevarication. ' 


It  c 


Attached  hereto  is  a  copy  of  a  letter  dated 
September  22,  1959,  from  Mr.  James  Murray,  of 
Markuse  &  Murray,  Mrs.  Sapsford's  attorney,  in 
which  he  requests  that  the  hearing  of  charges  be 
delayed  until  after  the  termination  of  the 
criminal  proceedings  now  pending  against 
Mrs.  Sapsford. 

"Section  154  of  the  charter  provides  that  a  sus- 
pension pending  a  hearing  of  charges  for  discharge 
of  an  employee  'shall  not  be  valid  for  more  than 
30  days,  unless  hearing  upon  the  charge  shall  be 
delayed  beyond  such  time  by  an  act  of  the  accused 
person. ' 

"In  view  of  Section  154  of  the  charter  and 
Mrs.  Sapsford's  request  through  her  attorney 
that  the  hearing  of  charges  be  delayed,  the 
suspension  of  Mrs.  Sapsford  continues. 

"Would  you  please  advise  me  in  connection  with 
the  second  paragraph  of  Mr.  Murray's  letter  in 
which  he  requests  that  I  provide  him  with  a 
copy  of  the  charges  against  Mrs.  Sapsford  to 
the  end  that  she  will  be  able  to  prepare  her 
defense.   Am  I  correct  in  my  thought  that  the 
details  of  the  charges  and  the  support  thereof 
will  not  come  forth  until  the  time  of  the  hear- 
ing but  that  it  would  be  proper  to  advise  Mr. 
Murray  at  the  time  that  the  date  of  the  hearing 
is  set  of  the  general  nature  of  the  charges  in 
more  detail  than  is  set  forth  in  the  reasons 
for  the  suspension  as  quoted  in  the  first 
paragraph  of  this  letter? 

"Would  you  please  advise  me,  also,  as  to 
whether  in  your  opinion  or  whether  under  the 
rules  of  the  Civil  Service  Commission  any  limits 
should  be  placed  on  the  duration  of  time  requested 
by  an  employee  for  delay  of  a  hearing." 
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OPINION 

Reference  Is  made  to  the  exact  language  of  Mrs.  Sapsford's 
attorney  In  paragraph  2  of  his  letter  to  Mr.  Born,  as  follows: 

"Also  on  Mrs.  Sapsford's  behalf,  I  herewith 
request  you  to  provide  me  with  a  copy  of  the 
charges  against  her,  including  a  statement  of 
charges  set  forth  in  ordinary  and  concise  language 
regarding  the  acts  or  omissions  with  which  Mrs. 
Sapsford  is  cliarged,  to  the  end  that  she  will  be 
able  to  prepare  her  defense." 

Ordinarily  a  general  written  statement  of  charges  served 
upon  an  accused  civil  service  employee  under  Section  15^  of  the 
Charter  is  a  sufficient  commencement  of  the  disciplinary  procedure 
therein  prescribed.   The  legal  rule  is  somev^hat  stricter,  however, 
when  the  accused  expressly  requests  in  advance  of  a  hearing  a 
better  and  more  detailed  understanding  of  the  charges.   The  best 
procedure,  then,  is  to  comply  with  the  request  within  reasonable 
limits  rather  than  to  disregard  it. 

Such  compliance  need  not  have  legal  preciseness,  such  as 
is  required  of  a  lawyer  in  court  pleadings,  but  it  should  supple- 
ment the  charges  with  at  least  some  pinpointing  of  the  actual  mis- 
conduct or  malconduct  complained  of  and  give  the  approximate  dates 
or  period  of  time  covering  the  same.   In  other  words,  applying  this 
rule  to  the  charges  as  served  upon  Mrs.  Sapsford  in  the  "Notice  of 
Suspension,"  extensive  details  need  not  be  given,  but  enough  gener- 
al reference  to  particular  types  or  acts  of  conduct  on  her  part 
should  be  supplied  to  clarify  what  is  meant  by  the  general  phrase- 
ology "inattention  to  duties,  insubordination,  use  of  city  employ- 
ment for  unauthorized  activities,  conduct  unbecoming  a  social  work 
employee  of  the  Public  Welfare  Department  and  involving  disruption 
and  impairing  of  public  service,  and  dishonesty  involving  misrepre- 
sentation and  prevarication,"  and  the  approximate  time  of  such  dere- 
lictions of  duty. 

The  reason  I  so  hold  is  that,  in  my  opinion.  Section  15^ 
of  the  Charter  contemplates  the  accused  having  a  full  opportunity 
to  be  heard  in  his  or  her  defense,  and  complying  with  a  request 
for  reasonable  clarification  of  general  charges  is  a  part  of  pro- 
viding the  accused  with  such  opportunity.   It  also  conforms  to  my 
understanding  of  constitutional  due  process  of  law  from  a  pro- 
cedural standpoint. 
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Wfeile  I  find  no  California  cases  exactly  in  pointy 
in  the  case  of  McConvllle  vs.  Milk  Wagon  Drivers'  Union,  106  Cal. 
App.  696,  holding  a  disciplinary  hearing  in  order  against  a  member 
of  the  union  who  was  not  served  with  the  written  charges  until  just 
as  the  hearing  on  the  same  was  commenced,  it  is  strongly  implied 
that  the  holding  would  have  been  adverse  had  the  accused  then  and 
there  deman<^ed  a  postponement  of  the  hearing  on  account  of  such 
procedure  in  order  to  prepare  his  defense  properly.   The  opinion 
is  also  highly  suggestive  to  me  that  the  hearing  would  have  been 
held  improper  if  the  charges  served  had  been  too  general  in  nature 
and  the  accused  had  teen   denied  a  request  that  they  be  made  more 
definite  and  certain  before  proceeding. 

Persuasive  authority  to  the  same  general  effect  may  be 
implied  froi.i  decisions  in  other  jurisdictions.   Thus,  in  State  ex 
rel.  Ashing  v.  Davis,  et  al.,  (Wash.)  104  Pac.  2d  335:.  33^'^  where 
a  dismissed  civil  service  employee  sought  for  the  first  time  on 
review  of  the  dismissal  by  the  appellate  court  to  raise  the  ques- 
tion of  the  sufficiency  of  the  charges,  the  court  said: 

"Appellant  knew  what  the  charges  were. 
If  he  desired  that  the  reasons  for  his  dis- 
missal be  made  more  definite  and  certain  he 
should  have  made  a  request  therefor.   By  his 
appearance  and  active  participation  in  the 
hearing  before  the  Civil  Service  Commission, 
as  related  above,  he  can  not  for  the  first 
time  on  application  for  writ  of  review  raise 
that  question.   State  ex  rel.  Niggle  v. 
Kirkwood,  15  Wash.  298,  46  P.  331j  Sullivan 
V. Lower,  234  111.  21,  84  N.E.  622." 

A  similar  ruling,  involving  a  similar  situation,  was 
handed  down  in  the  case  of  Bailey  vs.  Examining  Board  of  Helena, 
(Montana)  122  Pac.  572,  as  follows: 

"It  is  true  that  the  count  does  not  give 
in  detail  the  particulars  of  Bailey's  offense, 
but  he  went  to  trial  without  asking  that  it  be 
made  more  specific,  and  he  will  not  be  heard 
now  to  say  that  it  is  Indefinite  or  uncertain." 

It  is  my  conclusion,  therefore,  that  in  a  situation  such 
as  we  have  here  in  which  the  attorney  for  the  accused  has  requested 
in  advance  of  the  hearing  more  definite  and  certain  Information 
under  the  general  charge,  it  should  be  honored  to  the  extent  I  have 
hereinbefore  Indicated,  and  you  are  so  advised. 
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As  to  the  attorney's  further  request  for  a  continuance 
of  the  hearing  until  after  the  conclusion  of  pending  criminal  pro- 
ceedings against  Mrs.  Sapsford,  or  until  he  requests  a  hearing  at 
an  earlier  date^  you  are  advised  that  the  matter  is  one  subject  to 
the  sound  discretion  of  Mr.  Born.   If,  in  providing  the  accused  with 
a  clarified  statement  of  the  extent  of  the  charges,  in  writing,  he 
desires  to  set  a  nevi  date  for  hearing  on  the  charges,  he  may  feel 
free  to  do  so.   The  criminal  case  is  a  matter  separate  and  apart 
from  the  disciplinary  proceeding  and  should  have  no  bearing  upon 
the  same  unless,  in  Mr.  Horn's  opinion,  the  ends  of  justice  demand 
postponement  of  such  proceeding  until  the  conclusion  of  the  criminal 
case.  Even  so,  in  order  to  protect  the  city  against  paying  the 
accused  wages  for  more  than  a  30-day  suspension  period,  should 
Mr.  Bern's  eventual  decision  be  favorable,  the  postponement  should 
be  upon  the  condition  that  the  accused  takes  a  leave  of  absense 
without  pay  during  the  additional  time  of  postponement.   If  grant- 
ing such  postponement  is  not  Mr.  Born's  preference,  I  would  advise 
prompt  preparation  of  a  supplemental  statement  of  charges  against 
the  accused  and  the  prompt  service  thereof  upon  the  accused  and  her 
attorney,  and  the  setting  of  a  hearing  date  not  less  than  ten  (10) 
days  after  the  date  of  service. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

To:   Mr.  George  J.  Grubb 

General  Personnel  Manager 
Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 

Mr.  Ronald  H.  Born 
Director  of  Public  Welfare 
585  Bush  Street 
San  Francisco  8 
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SUBJECT:      ONE-POR-ONE    PARKINCr,    APPLICATION  WHEN  EXISTING 
DWELLING   IS   CONVERTED   TO   GREATER   OR   LESSER 
NUi-EER   OP  DWELLING  UNITS 

Gentlemen: 

This   office   is    in  receipt    of  your  request  for  an 
opinion  as   follows: 

REQUEST 

"four  opinion  is  requested  regarding  the 
application  of  Sections  113  and  lllj.  of  Article 
i;.5  of  the  City  Planning  Code  to  the  following 
situations: 

"1)  When  an  existing  dwelling,  as 
defined  in  Section  112(a),  is  sought  to 
be  converted  from  a  lesser  to  a  greater 
number  of  dwelling  units  does  the  one- 
for-one  parking  requirement  apply  to  the 
additional  dwelling  units?   (The  code 
has  been  administered  in  the  affirmative, 
applied  only  to  the  additional  units 
created. ) 

"2)  When  an  existing  dwelling  is  sought 
to  be  converted,  in  order  to  comply  with 
existing  code  requirements  (Housing, 
Health,  Building  and  Pire ) ,  from  a  greater 
to  a  lesser  number  of  building  units,  does 
the  one-for-one  parking  requirement  apply 
to  the  new  units  created?   (When  the 
greater  number  of  dwelling  units  have  been 
created  without  required  permits,  they 
have  been  interpreted  as  non-existent,  in 
the  adioinistration  of  the  code.) 

"Attached  hereto  are  data  on  two  specific 
cases  currently  before  the  City  Planning  Commis- 
sion in  which  doubts  have  been  expressed  as  to 
the  applicability  of  the  off-street  parking 
regulations. " 
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OPINION 

Settlement   of  your  questions   requires   relating  each 
factual  situation  to  the   provisions   of  Section  113  of  the   one- 
for-one    off-street   parking  ordinance    limiting   its   application 
to   "dwelling   units   hereafter   constructed,"        The   ordinance 
contains  no  definition  of   the   word   "constructed,"  which  is   the 
key  word>    so   our  course   must   be   to  determine    legislative   intent 
within  a  sensible   construction  of   its   commonly   understood  mean- 
ing.      (County  of   Los  Angeles   v,    Prisbee,    19   Gal,    2d  63^.) 
The  meaning  of   the  word   "constructed"   was   considered  by  the 
Supreme  Court   in  the   case   of  San  Francisco   v.   San  Mateo,    1?  Cal, 
2d   8II4.,    819,    and  the   court   found  it   to   "import   the   creation  of 
something  new  and  original   that  did  not   exist   before   rather 
than  replacement,   repair  or   improvement." 

While    a   strict   interpretation  of   such  definition 
might   be  that  the   vjord   "constructed"   means   only  new  construc- 
tion,   I   believe   a   liberal    interpretation  of  the    legislative 
intent,    under  the   one-for-one   ordinance,    requires   that  we 
include  existing  buildings   that  are   being  substantially 
reconstructed   or  physically  changed   so   as   to   create  dwelling 
units   not    originally  existing  therein;    or  which,    if  pre- 
existent,    existed   only  in  an  illegal,    makeshift  and  substan- 
tially incompleted  state. 

Consequently,   as   to  your  first   question,    involving 
conversion  of  an  existing  and  legal  dwelling  into  a   greater 
number   of  dwelling   units,   you  are   advised  that   the   one-for- 
one    off-street   parking  ordinance   is   applicable   only  to  the 
additional  dwelling  units   created  by  the   conversion. 

As   to  your   second  question,    where   an  illegal 
multiple-dwelling  unit  which  pre-existed  the   one-for-one 
off-street   parking   ordinance   must   be   reduced  in  the    njamber 
of    units   to   comply  with  existing  Housing,    Health,    Building 
and  Pire   Code   requirements,    or  where  such  compliance   may   be 
achieved  without   reduction  in  the   number   of   units,    (the  case 
in  the   examples   subm.itted  by  you)    I   believe   the   applicability 
of  said  parking   ordinance   depends    upon  whether   legalizing 
the   structure   under  said  code   requirements   involves   only 
minor   physical  change   therein  or  so  much  as   to  proximate    the 
first   genuine   creation  of  the   multiple    units.      In  other  words, 
if  the   multiple-unit   conversion  in  the   first   instance  was 
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not   only  illegally  done    but   so   inadequately  dona   that   convert- 
ing it   now  into  a   legal  multiple    dwelling-unit   structure    under 
said   codes  requires   major  physical  change   or  reconstruction 
therein,   then  it   is   my  opinion  that   the   additional   units   involved 
over   the   original  single-family  dwelling  unit  constitute   dwelling 
units   subject   to  one-for-one   off-street   parking  space,    except  a 
variance   be    granted.        If,    however,   the   conversion  in  the   first 
instance   was   well  done,    even   though  without  required  administra- 
tive  permit  and  approval,    and   conformance  now  to   said   code 
requirem.ents   may  be   accomplished  with  relatively  minor  physical 
change   in   construction,    along  with  available   administrative 
correction,    then  my  opinion  is   that   the   conversion  does   not 
constitute    dwelling   units   hereafter   constructed  within  the   mean- 
ing  of  the   one-for-one   off-street   parking   ordinance. 

On  the   subject   of  variance,    however,    as   to   the 
situation  vjhere   the   major  reconstruction  actually  involves 
lessening  the   number  of  dwelling    units,    it  should  be  borne   in 
mind  that   such  reduction  in  and  of  itself  constitutes   mitiga- 
tion of  the    off-street   parking  problem  involved.     Reasonable 
improvement   in  off-street   parking  facilities,    if  hardship 
conditions   be   involved   under  all  of   the   circumstances,    is   as 
much  the   spirit   of  the    law  as    strict   one-for-one  enforcement. 

To  summarize,    you  are   advised   that    our  off-street 
parking  ordinance   applies  not   only  to  new  dwelling- unit   con- 
struction but   to  the   creation  of  additional  dwelling  units   in 
existing  buildings,   and  to  illegal  pre-existing  multiple    dwell- 
ing   units   if   legalizing  them  under  existing  Housing,    Health, 
Building  and  Fire  Codes   requires   such  substantial  physical 
change   or  reconstruction  therein  as   to   proximate   the  first 
genuine   existence    of    such  dwelling  units. 

You  are   further  advised  that   inasmuch  as   Section  115 
of  said  off-street   parking  ordinance   makes   the   Department   of 
Public  Viforks   responsible  for   the   enforcement   of   its  provisions 
in  connection  with  all  applicable   permits   which  it   issues,    the 
responsibility  of  determining  when  proposed  construction  or 
reconstruction  is   governed  by   said  ordinance   rests  with  the 
Director  of  the   Department   of   Public  Viorks   or  the   Superintend- 
ent  of  the    Bureau   of  Building  Inspection.      Their   standards  of 
discretion  employed  in  making  such  determinations  should  be 
applied  reasonably  alike   to  all   similar   cases.        Only  after 
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such  determinations  have  been  made  by  the  Department  of   Public 
VJorks  does  jurisdiction  shift  to  the  City  Planning,  Commission 
under  Section  lli|.  of  the  ordinance  to  entertain  applications 
for  variances  thereunder. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Department  of  City  Planning 
100  Larkln  Street 
San  Francisco  2,  California 

Attention:  Mr.  James  R.  McCarthy 
Director  of  Planning 


rjr/tjb 


OPINION  NO.  1397 
November  12,  1959 


SUBJECT:   CANDIDATE'S  EXEMPTION,  IF  EXPENSES  UNDER  $200; 
CAMPAIGN  COMMITTEES  OP  PERSONS  SEEKING  ELECTION 
TO  MUNICIPAL  OFFICE  REQUIRED  TO  FILE  STATEMENT 
PURSUANT  TO  PROVISIONS  OF  ELECTIONS  CODE  AND 
SECTION  174  OF  CHARTER 

Dear  Sir: 

You  have  requested  an  opinion  as  follows: 

REQUEST 

"In  1955^  subsequent  to  the  Municipal  Election, 
you  Issued  an  opinion  relative  to  the  requirements 
of  candidates  for  the  office  of  Supervisor  in  filing 
statements  of  receipts  and  expenditures  for  campaign 
purposes . 

"Would  you  be  so  kind  as  to  send  me  a  copy  of 
said  opinion  together  with  an  expression  from  your 
office  as  to  whether  or  not  the  requirements  are 
different  this  year  than  they  were  in  1955." 

OPINION 

In  answer  to  your  direct  inquiry  concerning  the  candi- 
date's duty  to  file  a  campaign  statement,  I  advise  you  that  in  1957 
the  Legislature  added  Section  4501.5  to  the  Elections  Code,  which 
exempts  any  candidate  for  municipal  office  whose  expenditures  do 
not  exceed  $200  from  having  to  file  a  campaign  statement  pursuant 
to  Section  4501.   This  is  the  only  change  concerning  the  candidate 
himself. 

Opinion  No.  1029,  however,  was  written  in  answer  to  a 
request  concerning  the  necessity  of  treasurers  of  campaign  com- 
mittees filing  campaign  statements.   Therefore,  I  shall  comment  on 
the  changes  in  the  law  and  on  the  duties  of  treasurers  of  campaign 
committees  of  candidates  seeking  election  to  municipal  office  in  a 
chartered  city  regarding  campaign  statements. 

As  pointed  out  in  Opinion  No.  1029,  general  municipal 
elections,  which  occur  on  the  first  Tuesday  following  the  first 
Monday  of  November  in  the  odd  years,  are  held  pursuant  to  the  pro- 
visions of  Section  174  of  the  Charter  and  are  deemed  general  muni- 
cipal elections.   The  first  sentence  of  the  second  paragraph  of 
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Sectioti  174  of  the  Charter  provides  that  all  provisions  of  the 
general  laws  of  this  State  respecting  elections  and  all  matters 
pertinent  to  any  and  all  of  them  shall  be  applicable  to  the  city 
and  county,  except  as  otherv/ise  provided  by  the  charter  or  hy 
ordinance  of  the  Board  of  Supervisors.   Consequently,  the  same 
question  is  presented  by  your  request  as  was  presented  by  the 
request  which  gave  rise  to  Opinion  No.  1029,  to  wit,  the  applica- 
tion of  State  law  concerning  the  requirement  of  a  campaign  state- 
ment being  filed  by  a  cominlttee  supporting  or  urging  the  election 
of  a  municipal  officer. 

Since  the  issuance  of  Opinion  No.  1029,  the  sections  of 
the  Elections  Code  commented  upon  and  interpreted  therein  have  been 
amended  and  their  new  context  requires  me  to  advise  you  differently 
than  v/as  done  in  Opinion  No.  1029. 

The  basic  reasoning  of  Opinion  No.  1029,  which  ruled  out 
the  necessity  for  treasurers  of  campaign  committees  of  municipal 
officers  filing  campaign  statements,  stemmed  from  the  definition 
of  a  candidate  as  then  set  forth  in  Section  4501  of  the  Elections 
Code,  which  definition  did  not  include  a  candidate  seeking  a  muni- 
cipal office  in  a  chartered  city.   This  section  v;as  amended  in 
1957  and  in  1959,  and  presently  reads  as  follows: 

"'Candidate'  means  any  person  who  seeks  nomination 
or  election  to  a  federal,  state,  county,  judicial, hos- 
pital district,  or  municipal  office  in  a  general  law  or 
chartered  city  a^any  election  or  primary  conducted  within 
this  State.   ^candidate'  also  includes  persons  seeking 
election  to  a  county  central  committee  at  the  direct  pri- 
mary election."   (Emphasis  added) 

The  particular  question  answered  in  Opinion  1029  con- 
cerned the  necessity  for  a  treasurer  of  a  campaign  committee 
supporting  a  candidate  for  a  municipal  office  in  San  Francisco  to 
render  a  campaign  statement.   Section  4502  of  the  Elections  Code, 
covering  this  question,  now  reads  as  follows: 

"'Committee'  means  a  committee  or  group  of  persons 
oi'ganized  for  the  purpose,  or  charged  with  the  duty  of 
conducting  the  election  campaign  of  any  political  party, 
or  of  any  candidate  or  group  of  candidates. 

"Every  committee  shall  appoint  a  treasurer,  who  shall 
receive  and  disburse  all  moneys  contributed  for  campaign 
purposes,  and  keep  a  true  account  thereof,  and  shall  in 
the  same  manner  and  on  the  same  type  of  forms  as  required 
of  candidates,  file  a  campaign  statement.   The  county 
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clerk  as  defined  in  Section  18  upon  request  shall  furnish 
such  treasurer  with  the  necessary  forms  for  submitting 
the  statement  required  of  him  by  this  section." 

The  definition  of  "candidate"  in  Section  4501  referred 
to  in  Opinion  1029  is  no  longer  the  law.   Persons  who,  since  the 
1957  amendment  to  Section  4501,  seek  election  to  municipal  offices 
in  chartered  cities  are  now  specifically  covered  by  the  definition 
of  "candidate"  in  that  section  and  consequently  treasurers  of  com- 
mittees who  are  supporting  their  candidacies  must  file  a  campaign 
statement  as  provided  in  Section  4502. 

In  order  that  treasurers  of  campaign  committees  which  fall 
into  the  category  defined  in  Section  4502  may  be  properly  guided 
in  the  manner  in  which  campaign  statements  must  be  prepared  and 
filed,  I  am  setting  forth  in  full  Sections  4504  and  4505  of  the 
Elections  Code  as  follows: 

"§4504.   ' Campaign  statement. '   'Campaign  statement' 
means  an  itemized  statemerrE,  prepared  in  duplicate  by  a 
candidate  for  nomination  or  election,  and  by  the  treas- 
urer of  a  committee,  showing  under  each  of  the  subdiv- 
isions of  Section  4505: 

(a)  In  detail  all  moneys  paid,  loaned,  con- 
tributed, or  otherwise  furnished  to  the  candidate 
or  treasurer,  or  for  use  of  the  candidate  or  treas- 
urer, directly  or  indirectly,  in  aid  of  the  candi- 
date's nomination  or  election. 

(b)  All  money  contributed,  loaned,  or  expended 
by  the  candidate  or  treasurer,  directly  or  indirectly 
by  the  candidate  or  treasurer  or  through  any  other 
person,  in  aid  of  the  candidate's  nomination  or  elec- 
tion. 

(c)  The  names  of  all  persons  who  paid,  loaned, 
contributed,  or  otherwise  furnished  such  moneys  in 
aid  of  the  candidate's  nomination  or  election. 

(d)  The  names  of  all  persons  to  whom  such  moneys 
were  contributed,  loaned  or  paid. 

(e)  The  specific  nature  of  each  item. 

(f)  The  service  performed  and  by  whom  any 
services  were  performed. 

(g)  The  purpose  for  which  the  money  was  expended, 
contributed  or  loaned." 
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"§4505.   ' Lavjf ul  expenses'  enumerated.   Lav/ful 
expenses  are  expenses  for  the  following,  purposes  only: 

(a)  For  the  preparing,  printing,  circulating, 
and  verifying  of  nomination  papers  and  for  the  can- 
didate 's  official  filing  fee. 

(b)  For  the  candidate's  and  campaign  personnel's 
personal  traveling  expenses. 

(c)  For  rent,  furnishing  and  maintaining  head- 
quarters, and  halls  and  rooms  for  public  meetings. 
Including  light,  heat,  and  telephone. 

(d)  For  payment  of  personnel: 

1.  Campaign  manager  or  managers. 

2.  Advertising  agency  or  agencies  and  publicity 
agent  or  agents. 

3.  Stenographers  and  clerks. 

4.  Precinct  workers. 

5.  Speakers. 

6.  Entertainers. 

(e)  For  the  preparing,  printing  and  posting  of 
billboards,  signs  and  posters. 

(f)  For  the  preparing,  printing,  and  distribution 
of  literature  by  direct  mall,  including  postage,  throw- 
aways,  and  handbills. 

(g)  For  newspaper  advertising. 

(h)  For  radio  and  television  advertising  and 
speech  time. 

(i)  For  office  supplies,  precinct  lists,  postage 
other  than  that  provided  for  in  subdivision  (f),  express- 
age,  and  telegraphing  relative  to  candidacy. 

(j)  For  making  canvasses  of  voters,  and  public 
opinion  surveys. 

(k)  For  conveying  voters  to  and  from  the  polls. 

(1)   For  supervising  the  registration  of  voters. 

(m)  For  watching  the  polling  and  counting  of  votes 
cast. 
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(n)  For  photographs,  mats,  cuts,  art  work,  and 
displays. 

(o)  For  petty  cash  Items  relative  to  candidacy." 

Section  4530  of  the  Elections  Code  is  also  pertinent. 
This  section  reads  as  follows: 

"Every  person  who  shall  be  a  candidate,  and  the 
treasurer  of  each  campaign  committee,  at  a  primary 
shall  m.ake  and  verify  a  campaign  statement.   The 
verification  shall  state  that  the  candidate  or  treas- 
urer has  used  all  reasonable  diligence  in  its  prepar- 
ation, and  that  it  is  true  and  is  as  full  and 
explicit  as  he  is  able  to  make  it." 

The  time  at  which  the  campaign  statement  must  be  filed, 
as  well  as  the  place  or  office  in  which  it  must  be  filed,  is  con- 
tained in  Sections  4532  and  4533^  which  read  as  follows: 

"§4532.   Filing  statements:  Time.   All  candidates 
for  either  nomination  or  election,  and  the  treasurer 
of  each  campaign  committee,  shall  file  their  campaign 
statements  within  35  days  after  the  election  or  pri- 
mary . " 

"§4533.   Same:   Vfhere  filed.   Candidates  for 
office  to  be  filled  by  the  voters  of  the  State,  or 
of  any  political  division  greater  than  a  county,  and 
for  members  of  the  Senate  and  Assembly,  Representative 
in  Congress,  or  members  of  the  State  Board  of  Equal- 
ization, or  judges  of  the  superior  court,  and  treas- 
urers of  committees  for  such  candidates,  shall  file 
one  copy  of  their  campaign  statements  in  the  Office 
of  the  Secretary  of  State,  and  one  copy  with  the 
clerk  of  the  county  in  which  the  candidate  resides. 

"Candidates  for  all  other  offices,  and  treasurers 
of  committees  for  such  candidates,  shall  file  one  copy 
of  their  campaign  statements  in  the  office  of  the  clerk 
of  the  county  wherein  the  election  is  held." 

There  appears  to  be  some  conflict  between  the  language 
of  Sections  4530  and  4532.   Section  4530  requires  a  treasurer  of 
a  campaign  committee  to  make  and  verify  a  campaign  statement  only 
after  a  primary  election.   Section  4532  requires  a  treasurer  of  a 
campaign  committee  to  file  a  campaign  statement  within  35  days 
after  any  election,  as  well  as  a  primary.   However,  I  believe  the 
conflict  is  resolved  by  the  language  of  Section  4502  which 
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specifically  requires  that  a  treasurer  of  a  campaign  committee  file 
a  campaign  statement  "in  the  same  manner  and  on  the  same  type  of 
forms  as  required  of  candidates." 

Therefore,  I  advise  you  that  with  the  changes  in  the 
Elections  Code  made  by  the  1957  Legislature,  treasurers  of  cam- 
paign committees  of  persons  seeking  election  to  municipal  offices 
in  San  Francisco  must  file  campaign  statements  in  the  manner  and 
at  the  time  prescribed  in  those  sections  of  the  Elections  Code 
quoted  above . 

In  the  discussion  above  I  have  confined  my  analysis  to  an 
outline  of  the  statutes  enacted  by  the  Legislature  relative  to 
treasurers  of  campaign  committees  filing  campaign  statements,  and 
I  nave  withheld  any  comment  as  to  the  incompleteness  of  said 
statutes. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Hon.  James  Leo  Halley 
Supervisor 
703  B^ood  Building 
San  Francisco  2,  California 


BJV//TJB 
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SUBJECT:   Q80  CAPTAIN,  POLICE  DEPARTMENT,  EXAMINATION, 
PROTEST  CONCERNING 

Gentlemen: 

You  have  requested  an  opinion  as  follows: 

REQUEST 

"The  Civil  Service  Commission  recently  completed  a 
promotive  examination  in  the  classification  of  Q80  Captain, 
Police  Department,  and  posted  a  list  of  the  successful 
candidates  in  accordance  with  the  provisions  of  Charter 
section  147.1,  containing  the  following  names  and  scores: 

Rank       Points       Name 

V-1  953.931  John  P.  Cassidy 

2  950.337  Charles  A.  Barca 

3  924.822  Nello  J.  Girolami 

4  908.916  Francis  P.  Harrington 

5  903.525  Willison  H.  Lingafelter 

"The  announcement  of  the  examination  specified  that  the 
list  of  eligibles  shall  consist  of  the  five  participants  hav- 
ing the  highest  totals  of  points. 

"Louis  H.  Feder,  Q60  Lieutenant,  Police  Department,  and 
an  unsuccessful  candidate  in  the  examination,  has  protested 
to  the  Civil  Service  Commission  at  its  meeting  of  October  15 
that  the  Commission  erred  in  crediting  Francis  P.  Harrington 
with  service  under  a  non-Civil  Service  appointment  as  Q60 
Lieutenant,  Police  Department,  when  calculating  the  total 
credits  to  be  allowed  Mr.  Harrington  for  each  year  of  service 
in  the  rank  of  lieutenant,  as  required  under  subdivision  (c). 
Charter  section  146. 

"The  Commission  directed  that  Lieutenant  Feder* s  protest 
be  taken  under  submission  and  that  meanwhile  his  communica- 
tion of  October  15,  which  contains  the  details  of  his  protest, 
be  forwarded  to  you  with  the  request  that  you  be  kind  enough 
to  give  your  opinion  as  to  the  legality  of  the  contentions  of 
Lieutenant  Feder." 

OPINION 

I  have  reviewed  the  letter  attached  to  your  request  which 
was  filed  by  Lieutenant  Louis  H.  Feder  protesting  the  adoption  of  the 
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eligible  list  for  the  position  of  Q8O  Captain,  Police  Department. 
The  facts  presented  in  that  letter  indicate  that  Lieutenant  Feder 
failed  to  receive  the  passing  grade  of  903.525  by  six-tenths  of  one 
point  out  of  a  possible  1,040  points. 

Lieutenant  Feder  makes  two  principal  points  in  his  letter 
of  protest: 

1.  That  the  period  during  which  a  member  of  the  Police 
Department  serves  in  a  rank  under  a  non-civil  service  emergency 
appointment  should  either  (a)  not  be  considered  in  determining  the 
eligible 's  total  service  in  the  rank,  or  (b)  that  if  the  period  is 
used  it  should  be  limited  to  ninety  days. 

2.  That  the  difference  between  the  fifth  and  sixth  posi- 
tion in  the  final  rating  of  the  examination  is  only  six-tenths  of 
one  point  out  of  a  possible  1,040  points  and,  therefore,  the  Civil 
Service  Commission  should  change  the  passing  grade  to  that  received 
by  the  sixth  man  on  the  list.   If  the  Commission  were  to  make  this 
change.  Lieutenant  Feder' s  name  would  be  on  the  list  of  eligibles 
for  a  possible  appointment  to  Q80  Captain,  Police  Department. 

Subsequent  to  the  receipt  of  your  request  and  the  enclosed 
letter  referred  to  above,  another  letter  was  forwarded  to  me  by  your 
Commission  with  a  copy  of  an  addenda  to  Lieutenant  Feder 's  protest, 
in  which  he  makes  a  third  contention: 

3.  That  the  authorization  under  which  the  fourth  eligible. 
Lieutenant  Harrington,  was  given  a  non-civil  service  appointment  in 
1951  did  not  comply  with  Section  5  of  Rule  24  of  the  Civil  Service 
Commission  Rules.   Therefore,  under  Rule  2  of  those  same  rules, 
service  under  this  authorization  cannot  be  counted  as  service  in  rank, 

I  shall  direct  my  opinion  first  to  the  second  of  Lieutenant 
Feder' s  contentions,  namely,  the  question  of  whether  the  Commission 
can  change  the  passing  grade  so  as  to  extend  the  list  to  include  the 
sixth  participant. 

There  appears  to  be  no  doubt  that  under  both  the  Charter 
and  the  Rules  of  the  Civil  Service  Commission  the  Commission  is 
vested  with  authority  to  establish  the  minimum  standing  in  any  exam- 
ination.  Section  l45  of  the  Charter  provides  in  part  that  the  Civil 
Service  Commission  is  authoriaed  to  "establish  a  passing  mark  or  may 
determine  the  total  number  of  persons  who  shall  constitute  the  list 
of  eligibles." 

According  to  your  request,  the  examination  announcement 
specified  that  the  list  for  the  promotive  examination  for  appointment 
to  Q30  Captain,  Police  Department,  would  be  limited  to  the  five 
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highest  participants.   I  have  ascertained  that  the  examination  an- 
nouncement was  prepared  and  issued  under  the  direction  of  the 
Personnel  Director  and  Secretary  of  the  Civil  Service  Commission 
pursuant  to  the  provisions  of  Section  12  of  Rule  4,  and  that  no 
protest  was  made  within  the  time  specified  to  the  Commission  after 
the  publishing  of  the  examination  announcement. 

Section  IU7.I  of  the  Charter  provides  in  part  as  follows: 

"The  civil  service  commission  shall  have  power  to  correct 
any  error  which  in  its  judgment  may  have  occurred  in  the 
rating  of  any  participant  in  said  examination,  and  to 
alter  said  published  or  posted  list  of  ellgibles  and  to 
make  changes  accordingly  therein  which  in  the  opinion  of 
said  commission  may  be  justified  by  any  re -examination  of 
said  papers,  questions,  answers,  marks  or  grades  given  in 
said  examination;  provided  that  said  changes  shall  be  made 
within  a  period  of  not  more  than  sixty  (60)  days  after  the 
date  of  the  publication  or  posting  of  said  list." 

If  in  the  light  of  all  the  facts  presented  by  Lieutenant 
Feder  and  verified  by  your  staff  the  Commission  at  this  time  desires 
to  make  a  change  in  the  number  of  eligibles  that  will  be  placed  upon 
the  list  from  a  total  of  five  to  a  total  of  six,  thus  countermanding 
the  decision  of  the  Personnel  Director  and  Secretary,  you  would  be 
authorized  under  the  authority  of  Section  l45  and  Section  147.1 
above.   The  examination  announcement  is  one  of  the  papers  referred 
to  therein  which  may  be  re-examined  by  the  Commission  and  changes 
made  where  in  its  opinion  it  is  justified.   In  passing  on  this  point, 
I  cannot  help  commenting  on  the  fact  that  it  appears  unfortunate  that 
Lieutenant  Peder  missed  being  placed  on  the  eligible  list  by  six- 
tenths  of  one  point  out  of  a  possible  1,040  points,  but  at  the  same 
time  I  feel  it  is  a  credit  to  the  Police  Department  and  the  parti- 
cipants in  this  examination  that  such  a  slight  difference  exists 
not  only  between  the  fifth  and  sixth  position  of  the  participants, 
but  also  between  the  first  and  sixth  position. 

Turning  now  to  the  first  point  raised  by  Lieutenant  Feder 
in  his  protest,  to  the  effect  that  no  credit  should  be  given  for 
service  in  rank  under  an  emergency  non-civil  service  appointment  or, 
if  credit  be  given,  that  it  be  limited  to  ninety  days,  I  advise  you 
as  follows: 

The  basic  section  that  controls  your  Commission  on  the 
question  of  the  period  of  service  in  the  rank  of  Lieutenant  in  an 
examination  for  Captain  is  that  portion  of  Section  146  which  reads 
as  follows: 

"Fifteen  per  cent  of  the  total  credits  obtainable 
under  any  promotive  examination  for  eligibles  for  the 
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police  or  fire  department  shall  be  allowed  for  seniority 
of  service  J  which  said  credits  shall  be  distributed  as 
follows: 


"(c)  For  Promotion  to  the  Rank  of  Captain  of  Police: 

"Forty-five  hundredths  of  one  per  cent  of  the  total 
credits  allowed  for  the  entire  examination  shall  be  al- 
lowed for  each  year  of  service  in  the  department  until  a 
total  of  nine  per  cent  of  said  total  credits  for  said 
examination  is  reached,  and  in  addition  thereto  six-tenths 
of  one  per  cent  of  the  total  credits  allowed  for  the  entire 
examination  shall  be  allowed  for  each  year  of  service  in 
the  rank  of  lieutenant  until  a  total  of  six  per  cent  of 
the  credits  of  the  entire  examination  is  reached." 

In  my  opinion  No.  382,  I  advised  you  that  you  must  consider 
all  service  that  a  participant  has  in  a  particular  rank  in  determin- 
ing the  number  of  years  of  service  that  he  is  to  be  credited  in  a 
promotional  examination.   I  pointed  out  in  that  opinion  that  the 
language  of  the  Charter  makes  no  distinction  between  permanent  and 
temporary  service,  and  since  a  non-civil  service  appointment  is  one 
form  of  temporary  service  it  should  be  credited  in  the  same  manner 
as  any  other  service.   I  see  no  reason  at  this  time  for  reaching  any 
different  conclusion  from  that  stated  in  Opinion  No.  332. 

While  Opinion  No.  382  did  not  go  into  detail  concerning 
this  conclusion,  perhaps,  since  Lieutenant  Feder  has  written  such 
a  lengthy  protest,  some  emphasis  on  the  reasons  for  that  opinion 
should  be  made  at  this  time. 

That  portion  of  Section  l46  which  I  have  quoted  above  makes 
it  mandatory  upon  the  Commission  to  credit  15^  of  the  total  credits 
obtainable  for  service  in  the  department.   This  credit  is  obtained 
through  the  formula  provided  in  the  section  quoted  above.   Thus,  any 
service,  whether  permanent  or  temporary,  as  a  Lieutenant  in  the 
Police  Department  must  be  considered  and  credited  to  the  participant 
in  the  examination  and  added  to  reach  the  total  service  to  which  the 
participant  is  entitled  in  the  final  rating  of  the  examination. 
Therefore,  I  reaffirm  my  former  opinion  to  the  effect  that,  regard- 
less of  the  type  of  service,  the  Charter  is  clear  on  requiring  that 
the  participant  be  given  full  credit  for  the  service  in  a  promotive 
examination  of  the  type  in  question  here. 

As  a  corollary  to  the  above  question.  Lieutenant  Feder  has 
raised  the  point  that  even  if  Opinion  No.  382  is  reaffirmed  by  me 
that  it  should  be  modified  where  non-civil  service  emergency  appoint- 
ments are  concerned  to  allow  as  service  in  rank  a  period  not  to 
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exceed  ninety  days.   It  is  difficult  to  follow  the  reasoning  of  this 
contention,  since  the  effect  of  such  a  conclusion  would  be  to  hold 
that  a  man  appointed  a  Lieutenant  in  the  Police  Department  who  is 
subject  to  call  twenty-four  hours  a  day,  seven  days  a  week,  would 
cease  to  be  a  Lieutenant  during  two  out  of  the  seven  days  in  each 
week  in  which  he  holds  the  rank  of  Lieutenant.   It  is  true  that  at 
the  time  of  Lieutenant  Harrington's  appointment  in  1951  Section  149 
of  the  Charter  read  "for  a  period  not  exceeding  ninety  days."  How- 
ever, investigation  shows  that  through  administrative  interpretation 
"ninety  days"  had  been  interpreted  since  July  1,  19^7  to  mean  ninety 
working  days,  that  being  the  date  when  the  reporting  of  the  employ- 
ees' time  on  time  rolls,  prepared  by  department  heads,  was  changed 
from  a  bi-monthly  calendar  basis  to  an  actual  days  worked  basis  and 
days  off  were  reported  as  holidays.   Since  January  1,  1950,  the 
basic  work  week  of  the  "members"  of  the  Police  Department  under 
Section  35-5-1/2  has  been  five  days,  eight  hours  long,  forty  hours 
a  week.   This  interpretation  is  based  on  the  latter  portion  of 
Section  149,  which  read  in  1951  as  follows: 

"No  person  shall  be  compensated  under  any  non-civil 
service  emergency  appointment  or  appointments  as 
authorized  under  the  provisions  of  this  paragraph  for 
a  period  exceeding  ninety  days  in  any  fiscal  year,  and 
no  claim  or  warrant  therefor  shall  be  approved,  allowed 
or  paid  for  any  compensation  in  excess  of  such  ninety 
days . "   (Emphasis  added) 

It  is  therefore  my  conclusion  that  since  Lieutenant 
Harrington  served  in  the  rank  of  Lieutenant  for  the  period  of  time 
for  which  you  gave  him  credit  in  the  examination,  the  ninety-day 
restriction  in  Section  l49  cannot  be  construed  to  be  a  limitation 
on  that  period  and  the  full  period  was  properly  credited  to  him  as 
service  in  the  rank  of  Lieutenant  in  the  examination. 

The  third  contention  of  Lieutenant  Feder  is  that  the 
requisition  and  authorization  for  Lieutenant  Harrington's  appoint- 
ment as  a  non-civil  service  emergency  Lieutenant  in  1951  was  not 
filed  and  recorded  properly  in  the  office  of  the  Civil  Service 
Commission.   He  points  out  that  the  follov;ing  language  of  Section  4 
of  Rule  24  of  the  Civil  Service  Commission  Rules  was  incorporated 
in  Section  5  of  the  same  rule  by  reference: 

"The  appointing  officer  shall  also  record  on  the 
requisition,  or  in  an  accompanying  letter,  the 
circumstances  creating  the  need  for  the  non-civil 
service  emergency  appointment." 

Lieutenant  Feder  states  that  the  records  of  the  Civil 
Service  Commission  contain  the  requisition  under  which  the  Chief 


OPINION  NO.  1393 
November  I8,  1959 
Page  6 


of  Police  was  given  authority  to  make  an  emergency  non-civil  service 
appointment  of  Lieutenant  to  the  then  Sergeant  Harrington.   He 
further  states  that  the  records  indicate  that  this  requisition  does 
not  contain  the  information  required  by  Rule  24.   He  claims  that  a 
further  search  of  the  records  of  the  Civil  Service  Commission  fails 
to  reveal  any  letter  or  form  which  meets  the  requirements  of  Rule 
24  as  to  this  particular  appointment.  These  facts  have  been  veri- 
fied by  the  Chief  Clerk  of  the  Commission.   However j  the  Chief 
Clerk  states  that  no  time  roll  would  have  been  approved  by  the  Civil 
Service  Commission  without  the  Information  required  by  Rule  24  hav- 
ing been  received  in  some  form  from  the  Chief  of  Police.  He  fur- 
ther states  that  this  information  generally  was  not  on  the  requisi- 
tion but  in  another  letter  which  either  accompanied  the  requisition 
or  was  received  subsequent  thereto.   These  letters  were  kept  in  the 
files  of  the  Commission  during  the  period  of  the  appointment  which 
they  covered  and  were  used  as  the  basis  for  checking  the  time  roll, 
and  then,  sometime  thereafter,  within  the  period  prescribed  by 
ordinance  of  the  Board  of  Supervisors,  these  letters  were  destroyed. 
This  would  account  for  the  failure  of  Lieutenant  Feder  to  find  this 
letter  in  the  files  at  this  time. 

VJhen  the  facts  given  by  the  Chief  Clerk  are  taken  into 
consideration,  together  with  the  undisputed  fact  that  no  list  for 
Lieutenant  was  in  existence  and  that  vacancies  in  the  rank  existed 
in  1951^  the  reason  for  the  emergency  non-civil  service  appointment 
is  manifest.   Therefore,  it  is  my  opinion  that  the  requirements  of 
Rule  24  have  been  complied  v/ith  and  that  the  non-civil  service 
emergency  appointment  of  Lieutenant  Harrington  as  a  Lieutenant  in 
1951  was  proper  and  cannot  be  attacked  collaterally  at  this  time. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   CIVIL  SERVICE  COMMISSION 
151  City  Hall 
San  Francisco  2 


Attention:   Mr.  George  J.  Grubb 

General  Manager,  Personnel 


BJW/LSM 


OPINION  NO.  1399 

November  30,  1959 


SUBJECT:   ZONING  ORDINANCE,  DISTINCTION  BETl^'EEN  RETAIL  CLEANING 
PLANTS  AND  WHOLESALE  CLEANING  PLANTS 


Dear  Sir: 

Your  request   for  an  opinion  of  this   office   is   as   follows: 

REQUEST 

"The  Department  of  City  Planning  in  its  administration 
of  the  Zoning  Ordinance,  has  approved  the  location  of  retail 
cleaning  establishments  in  Commercial  districts  as  being 
in  conformity  with  Section  5  of  the  City  Planning  Code. 
The  department  has  administered  the  ordinance  so  that 
cleaning  plants  doing  business  for  outlets  other  than 
those  on  the  premises  are  first  permitted  in  a  Light 
Industrial  district. 

"This  interpretation  of  the  City  Planning  Code  as 
it  affects  the  cleaning  business  is  extended  in  more 
specific  terms  to  the  new  Zoning  Ordinance.   Section 
112.1  of  the  new  ordinance  in  Paragraph  (i)  permits  a 
'dry  cleaning  or  dyeing  shop,  in  connection  with  and 
incidental  to  a  personal  service  establishment, '  subject 
to  the  limitations  on  accessory  uses  contained  in  Section 
l6  of  the  new  ordinance,  which  include  a  limitation  of 
2^  horsepower  per  machine,  and  a  limitation  of  10  horse- 
power for  all  machines  in  any  one  establishment. 

"My  attention  has  been  called  to  your  Opinion  No.  3^^ 
of  March  13,  1951,  in  which  you  quote  from  Section  1  (d) 
and  1  (h)  of  the  City  Planning  Code,  containing  definitions 
of  commerce  and  of  industry.   Section  5  (tn)  permits  'manu- 
facturing clearly  incidental  to  the  retail  business  conducted 
on  the  premises'  and  Section  5  (n)  permits  'operation  of 
automatic  laundries.'   This  latter  operation  is  similar 
to  a  retail  dry  cleaning  plant  in  that  the  customers' 
dirty  clothing  is  washed  and  cleaned  in  automatic  washing 
machines.   The  operator  then  (permitted  by  Section  36O  (a) 
of  the  Health  Code)  transfers  the  cleaned  clothing  to  a 
dryer,  and  wraps  the  clothing  afterwards  to  await  the 
customers'  return.   One  of  the  differences  between  the 
two  operations  other  than  the  different  washing  liquids 
used  is  the  large  number  of  10  lb.  automatic  washing 


Opinion  No.  1399 
November  30,  1959 
Page  2 


machines  required  In  automatic  laundries  as  compared 
to  the  single  25  lb.  to  35  lbs.  capacity  automatic 
dry  cleaning  plant  used  by  a  retail  dry  cleaner.   It 
is  under  these  provisions  of  Section  5  that  the  so- 
called  retail  cleaning  plants  have  been  permitted 
by  this  Department  in  Commercial  Districts. 

"Your  opinion  would  be  appreciated  as  to  whether 
the  distinction  between  retail  cleaning  plants  and 
wholesale  cleaning  plants  as  described  above,  is  in 
compliance  with  the  provisions  of  the  present  zoning 
ordinance . " 


OPINION 

Opinion  No.  344,  of  March  13,  1951,  to  which  you  refer, 
concerned  itself  with  the  use  classification  of  clothes-cleaning 
establishments  under  the  City  Planning  Code.   The  conclusion 
reached  was  that  they  constituted  an  industrial  use  of  property. 

Since  that  time,  however,  an  amendment  designated  as 
Subsection  5  of  Section  5^  Article  1,  was  added  to  the  City 
Planning  Code  as  follows : 

"SEC.  5.   Commercial  DlstricT:.   In  a  Commercial 
District  no  building  or  premises  shall  be  used  and 
no  building  shall  be  constructed  or  altered,  which  is 
arranged.  Intended  or  designed  to  be  used  for  any  of 
the  following  specified  trades,  industries  and  uses: 


"(n)   Provided,  further,  however,  there  may  be 
maintained  in  a  Commercial  District  the  following: 


"6.   Automatic  Laundries,  as  defined  in  Section 
360  of  the  Health  Code." 

The  definition  of  "Automatic  Laundries"  as  given  in  said 
section  of  the  Health  Code  is  as  follows: 
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"SEC.  360.   Automatic  Laundries.   Definition. 
An  automatic  laundry  is  defined  to  be  any  place  where 
two  or  more  home-model  automatic  washing  machines  are 
installed  each  powered  by  electric  motors  no  larger 
than  three-eighths  (3/8)  horsepower  and  each  having 
a  capacity  no  greater  than  two  and  five-tenths  (2.5) 
cubic  feet  content;   where  one  or  more  gas -fired  or 
electric-heated  drying  machines  powered  by  electric 
motors  no  larger  than  one-half  (l/2)  horsepower  each 
are  installed;   where  one  or  more  extractor  machines 
powered  by  electric  motors  no  larger  than  one  (l) 
horsepov/er  each  are  installed;   where  a  fee  is  charged 
for  the  individual  use  of  such  washing  machines  and 
drying  machines  or  either  of  them;   and  where  the  clothes 
to  be  cleaned  are  placed  in  such  automatic  washing  machines 
by  the  patron  (customer). 

"(a)   Operation.   Removal  of  Clothes  by  Operator. 
Nothing  in  this  section  shall  be  construed  to  prevent 
the  operator  of  an  automatic  laundry,  as  defined  herein, 
from  operating  and  controlling  the  mechanical  operations 
of  the  equipment  in  such  automatic  laundry,  or  from  remov- 
ing clothes  from  the  washing  machines  after  the  washing 
operation  has  been  completed,  or  from  placing  such  cleansed 
clothes  in  and  removing  them  from  an  extractor  or  drying 
machine . " 

As  I  understand  your  request,  the  Department  of  City  Plan- 
ning has  been  approving  the  location  of  retail  cleaning  establish- 
ments, with  their  own  pronessing  plants,  in  Commercial  Districts 
while  not  approving  wholesale  cleaning  establishments,  except 
in  Light  Industrial  Districts,  on  two  grounds:   (l)   That  such 
processing  plants  are  incidentally  accessory  to  such  retail 
businesses;   and  (2)   that  a  similarity  of  operations  exists 
between  a  retail  cleaning  plant  and  an  automatic  washing  estab- 
lishment authorized  in  a  Commercial  Use  District  under  the  afore- 
mentioned amendment  to  the  Planning  Code. 

Upon  inquiry,  you  have  further  advised  me  that  said  inciden- 
tal-use interpretation  pre-dated  the  passage  of  said  amendment, 
and  that  the  similarity-of-operations  interpretation  dates  from 
the  passage  of  said  amendment  in  1955-   As  a  result,  a  great  many 
independent  retail  dry  cleaning  establishments  are  now  operating 
with  sizable  investments  in  processing  plants  in  Commercial  Use 
Districts.   It  also  appears  txhat  your  present  request  for  this 
opinion  grew  not  so  much  out  of  opposition  to  such  departmental 
interpretations  as  out  of  encroaching  operations  on  the  part  of 
some  of  these  retail  independents  into  the  wholesale  business. 
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The  incidental-use  theory  is  based  upon  Section  5(m)  of 
the  present  City  Planning  Code  which,  in  substance,  authorizes 
manufacturing  clearly  incidental  to  the  conduct  of  a  retail 
business.   However,  as  was  stated  in  said  Opinion  No.  3^^^ 
"A  clothes  cleaning  plant.  .  .  is  not,  in  a  strict  technical 
sense,  manufacturing.   It  is  more  of  a  servicing  process." 
You  are,  therefore,  again  advised  that  machines  and  equipment 
incidental  to  a  retail  cleaning  establishment  are  not  manufactur- 
ing incidental  to  the  business  within  the  meaning  of  Section  5(m) 
of  our  present  City  Planning  Code. 

As  to  your  departmental  interpretation  similating  dry- 
cleaning  automats  to  laundry  automats,  while  such  interpretation 
strikes  me  as  an  extremely  liberal  construction  of  the  aforemen- 
tioned amendment  to  the  Planning  Code,  nevertheless  I  cannot 
be  unmindful  that  such  construction  has  been  a  prevailing  construc- 
tion now  for  several  years.   In  effect,  it  legalizes  all  retail 
cleaning  establishments  operating  with  accessory  processing  equip- 
ment for  their  on-the-premises  retail  business  only  in  Commercial 
Use  Districts. 

Recourse  is  taken  to  what  is  known  as  the  "contemporaneous 
or  administrative  construction  doctrine"   in  the  law,  pursuant  to 
which  the  courts  have  often  approved  administrative  interpretations 
unless  clearly  in  error. 

Thus,  in  the ' 1958  case  of  Matthews  v.  Civil  Service  Commis- 
sion, 158  C.A2d  169,  174,  where  for  many  years  the  Civil  Service 
Commission  had  sent  out  notices  of  probable  appointments  to  posi- 
tions by  ordinary  mail,  the  court  upheld  such  administrative 
construction  of  authority  under  the  City  Charter  as  follows: 

"The  contemporaneous  administrative  construction 
of  the  enactment  by  those  charged  with  its  enforcement 
and  interpretation  is  entitled  to  great  weight,  and 
courts  generally  will  not  depart  from  such  interpreta- 
tion unless  it  is  clearly  erroneous  or  unauthorized. 
(Richfield  Oil  Corp.  v.  Crawford,  39  Cal.  2d  729  at 
736  [249  P.  2d  600])." 

Such  doctrine  is  applicable  here  especially  when  viewed  in 
the  supporting  light  of  present  ratification  of  your  interpretation 
under  the  new  Comprehensive  Zoning  Ordinance  No.  492-58  enacted  by 
the  Board  of  Supervisors  on  November  4,  1959.   Sec.  112. l(i)  of 
said  ordinance  reads  as  follows: 


Opinion  No.  1399 
November  30,  1959 
Page  5 


"SEC.  112.1  PRINCIPAL  USES  PERMITTED,  C-2  DISTRICTS 


"(i)   Dry  cleaning  or  dyeing  shop,  in  connection 
with  and  incidental  to  a  personal  service  establishment, 
but  subject  to  all  the  limitations  which  are  applied  to 
an  accessory  use  in  Section  16  excepting  the  floor  area 
limitation;   and  provided,  that  no  portion  of  a  building 
occupied  by  such  use  shall  have  any  ventilating  flue, 
exhaust  pipe  or  other  opening,  except  fixed  windows 
and  exits  required  by  law,  within  fifty  (50)  feet  of 
any  lot  in  any  R  district." 

A  C-2  District  under  the  ordinance  is  a  Community  Business 
District,  and  thus  upon  the  operative  date  of  the  ordinance,  which 
will  be  May  2,  I96O,  retail  dry  cleaning  plants  will  become  fully 
legal  in  Community  Business  Districts,  subject  to  the  limitations 
above-stated.   It  would  be  extremely  harsh  and  inequitable  for 
your  department  now  to  embark  upon  a  course  of  action  during  this 
transitional  period  destructive  both  of  your  own  prior  administra- 
tive interpretation  and  the  virtual  ratification  thereof  in  the 
new  zoning  legislation.   The  case  of  Miller  v.  Board  of  Public 
Works,   195  Cal.  ^77,  offers  support  for  the  equitable  rule  that 
departmental  actions  geared  to  the  intent  of  a  comprehensive  zoning 
ordinance  soon  to  be  effective  are  justifiable  on  equitable  and  good 
faith  grounds.   Consequently,  you  are  advised  that  continuing  the 
distinction  you  have  been  making  under  the  present  City  Planning 
Code,  as  amended,  between  retail  and  wholesale  dry  cleaning  plants 
is  in  order. 

May  I  add,  however,  that  stringent  steps  are  also  in  order 
to  curtail  the  independent  retail  cleaning  operators  in  Commercial 
Districts  from  any  use  of  their  plants  for  wholesale  dry  cleaning 
purposes . 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  James  R.  McCarthy 
Director  of  Planning 
Department  of  City  Planning 
100  Larkin  Street 
San  Francisco  2,  California 

RJR/BJW 
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SUBJECT:   FIRE  INSURANCE,  SCHOOL  DEPARTMENT 

APPLICATION  OF  STATUTORY  LAV/  THERETO 


Gentlemen: 

In  two  letters  addressed  to  me  you  have  asked  me  to  advise 
you  on  the  interpretation  and  application  of  the  provisions  of  the 
fire  insurance  contract  covering  the  Jefferson  School  in  the  light 
of  the  State  law  concerning  the  construction  and  reconstruction  of 
schools.  The  tv/o  points  upon  which  you  seek  my  advice  are: 

1 .  The  meaning  and  application  of  the  language  of 
the  policy  which  reads: 

"...  does  insure  BOARD  OF  EDUCATION  OF  SAN 
FRANCISCO  and/or  SAN  FRANCISCO  UNIFIED  SCHOOL 
DISTRICT  and/or  CITY  AND  COUNTY  OF  SAN  FRANCISCO, 
A  MUNICIPAL  CORPORATION,  ALL  FOR  ACCOUNT  OF  WHOM 
IT  MAY  CONCERN,  'As  Per  Form  Attached',  and  legal 
representatives,  to  the  extent  of  the  actual  cash 
value  of  the  property  at  the  time  of  loss,  but 
not  exceeding  the  amount  which  it  would  cost  to 
repair  or  replace  the  property  with  material  of 
like  kind  and  quality  v;ithin  a  reasonable  time 
after  such  loss,  without  allowance  for  any 
increased  cost  of  repair  or  reconstruction  by 
reason  of  any  ordinance  or  law  regulating  con- 
struction or  repair,  ..." 

2.  Whether  the  cost  of  the  strengthening  of  that 
portion  of  the  Jefferson  School  which  vjas  not  damaged  by 
the  fire  is  covered  by  the  insurance  policy. 

OPINION 

Since  1933^  the  construction  or  reconstruction  of  school 
buildings  in  California  has  been  subject  to  the  provisions  of  what 
is  commonly  known  as  the  Field  Act.   This  legislation  is  codified 
in  Education  Code  Sections  13191  to  13205  inclusive.  The  effect 
of  this  legislation  is  to  require  all  school  districts  to  submit  to 
the  State  Architect  for  approval  plans  for  schools  to  be  built, 
rebuilt  or  reconstructed.  The  Jefferson  School  was  built  prior  to 
1933  and  was  not  required  to  meet  the  conditions  set  forth  in  the 
Field  Act.   However,  receiitly  the  major  portion  of  this  school  was 
destroyed  and  the  district  must  nov/  reconstruct  it.   Under  the  pro- 
visions of  the  Field  Act,  this  reconstruction  will  cost  far  in 
excess  of  the  sum  that  would  be  necessary  to  repair  and  replace  the 
school  with  material  of  like  kind  and  quality. 
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Your  first  Inquiry  is  directed  to  the  question  of  what 
liability  does  the  insurer  have  under  the  contract  of  insurance 
which  covers  that  portion  of  the  Jefferson  School  which  was  de- 
stroyed by  fire .  The  language  of  the  contract  quoted  in  your 
letter  and  which  appears  above  restricts  the  liability  of  the 
insurer  to  a  cost  not  to  exceed  the  amount  necessary  to  repair  or 
replace  the  property  with  material  of  like  kind  and  quality,  and 
without  any  allowance  for  any  increased  cost  of  repair  or  recon- 
struction by  reason  of  any  ordinance  or  law  regulating  construction 
or  repair.   The  position  taken  by  your  Board  is  that  this  language 
of  the  insurance  contract  does  not  absolve  the  carrier  from  the 
liability  of  indemnifying  the  district  for  the  additional  cost  of 
reconstructing  the  school  caused  by  the  provisions  of  the  Field  Act. 

Under  general  contract  interpretation^  those  lav7s  which 
the  parties  are  presumed  to  knov/  and  to  have  in  mind  at  the  time  of 
the  execution  of  a  contract  become  a  part  of  the  contract  as  though 
fully  set  forth  and  without  the  need  for  a  formal  stipulation  to 
that  effect. 

This  principle  of  law  is  summed  up  in  12  Cal.  Jur.  2d 
(Contracts),  Section  135,  as  follows: 

"All  applicable  laws  in  existence  when  an  agree- 
ment is  made,  which  laws  the  parties  are  presumed  to 
knov/  and  to  have  had  in  mind,  necessarily  enter  into 
the  contract  and  form  a  part  of  it,  without  any  stipu- 
lation to  that  effect,  as  if  they  were  expressly  re- 
ferred to  and  incorporated." 

Consequently,  if  the  language  in  question  had  not  been 
placed  in  the  contract  of  insurance  your  Board  would  be  entitled 
to  insist  that  the  insurer  consider  the  additional  cost  of  recon- 
struction required  by  the  Field  Act  in  determining  the  amount  that 
it  must  indemnify  you  for  the  loss  sustained.   However,  since  the 
parties  have  mutually  agreed  to  exclude  from  any  indemnification 
that  the  insurer  may  be  required  to  pay  any  item  of  expense  neces- 
sitated by  law  or  ordinance,  the  subject  contract  of  insurance  must 
be  interpreted  to  exempt  the  insurer  from  the  liability  of  having  to 
pay  as  part  of  its  insurance  the  cost  of  this  additional  expense. 

It  is  true  that  elsewhere  in  the  United  States  authority 
exists  that  an  exclusion  such  as  appears  in  the  subject  contract 
has  been  held  to  be  void  by  virtue  of  the  valued  policy  lav;  of  the 
jurisdiction.   However,  these  decisions  have  no  application  in 
California  since  the  valued  policy  principle  has  not  been  adopted 
by  our  Legislature.   However,  in  your  letters,  you  have  indicated 
some  reliance  upon  this  line  of  authority  and  I  feel  that  I  should 
point  out  wherein  the  California  law  establishes  that  the  valued 
policy  doctrine  has  not  been  adopted. 
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Fire  insurance  in  California  is  the  subject  of  a  number  of 
statutes.  All  of  these  statutes  have  been  codified  into  the  Insur- 
ance Code  and  hence  the  law  that  governs  the  agreement  between  parties 
concerning  fire  insurance  v;ill  be  found  in  this  code.   California  re- 
quires that  all  fire  insurance  policies  be  written  on  the  standard 
form.   This  has  been  enunciated  by  the  Legislature  in  the  adoption 
of  Section  2070  of  the  Insurance  Code  which  reads  as  follows: 

"All  fire  policies  on  subject  matter  in  California 
shall  be  on  the  standard  form,  and,  except  as  provided 
by  this  article  shall  not  contain  additions  thereto. 
No  part  of  the  standard  form  shall  be  omitted  therefrom 
except  that  any  policy  which  in  addition  to  coverage 
against  the  peril  of  fire  includes  substantial  coverage 
against  other  perils  on  an  unspecified  basis  need  not 
comply  with  the  provisions  of  the  standard  form  fire 
insurance  policy;  provided,  such  policy  with  respect 
to  the  peril  of  fire  insurance  shall  include  provisions 
which  are  the  substantial  equivalent  of  the  provisions 
of  such  standard  form  fire  insurance  policy." 

Thereafter,  in  Section  2071  of  the  same  code,  the  actual 
language  of  the  standard  form  is  set  forth.   And  without  quoting 
this  lengthy  section  in  full,  I  am  satisfied  that  the  policy  cover- 
ing the  subject  school  follov;s  the  provisions  of  Section  2070  and 
the  language  of  Section  2071, 

Earlier  in  the  same  code  the  Legislature  has  defined 
both  the  open  policy  and  the  valued  policy.  These  definitions 
appear  in  Sections  411  and  412,  which  read  as  follows: 

Section  411: 

"An  open  policy  is  one  in  which  the  value  of  the 
subject  matter  is  not  agreed  upon,  but  is  left  to  be 
ascertained  in  case  of  loss." 

Section  412: 

"A  valued  policy  is  one  which  expresses  on  its 
face  an  agreement  that  the  thing  insured  shall  be 
valued  at  a  specified  sum." 

Section  413^  which  defines  a  running  policy,  need  not 
concern  us  at  this  time. 

Bearing  in  mind  that  the  determination  of  whether  a  con- 
tract of  insurance  is  an  open  or  valued  policy  type  stems  from  the 
reading  of  the  contract  itself,  an  analysis  of  the  standard  form 
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National  Union  Fire  Ins.  Co. 

V.  California  Cotton 

2d  279. J  The  standard  Torm 

does  not  specify  on 

is  in  order.   (See 
etc.  Corp.,  76  Fed, 

its  face  the  value  of  the  object  insured,  but  leaves  this  sum  to  be 
ascertained  in  the  event  of  a  loss.   This  meets  the  test  of  the  de- 
finition of  an  open  policy  contained  in  Section  411  of  the  Insurance 
Code  quoted  above  and  consequently  makes  the  contract  of  insurance 
an  open  policy.   Since  it  is  an  open  policy,  Section  205I  of  the 
Insurance  Code  becomes  applicable.  This  section  reads  as  follows: 

"Under  an  open  policy,  the  measure  of  indemnity 
in  fire  insurance  is  the  expense  to  the  insured  of 
replacing  the  thing  lost  or  injured  in  its  condition 
at  the  time  of  the  injury,  such  expense  being  computed 
as  of  the  time  of  the  commencement  of  the  fire . " 

Thus,  under  the  established  rules  for  the  interpretation 
of  contracts,  as  well  as  the  statutory  law  of  California  governing 
fire  insurance  policies,  the  measure  of  damages  to  which  the  Board 
is  entitled  for  the  loss  sustained  in  the  Jefferson  School  is  the 
expense  to  the  insured  of  replacing  the  thing  lost  or  injured  in  its 
condition  at  the  time  of  Injury  and  in  making  this  determination 
the  expense  is  computed  as  of  the  time  of  the  commencement  of  the 
fire.   This,  therefore,  rules  out  any  right  of  your  Board  to  secure 
additional  indemnity  from  the  carrier  for  the  increased  cost  of  the 
Jefferson  School  occasioned  by  the  provisions  of  the  Field  Act. 

An  endorsement  on  the  policy  could  have  been  obtained 
which  would  have  insured  the  school  district  and  city  and  county 
for  the  entire  building  restored  new,  and  an  additional  endorsement 
could  have  been  obtained  which  would  cover  the  cost  of  any  change 
in  construction  occasioned  by  the  Field  Act  or  other  law  or  ordi- 
nance.  These  additional  endorsements  would  increase  the  cost  of 
the  insurance  substantially.   VJhen  you  take  these  increased  costs 
into  consideration,  I  believe  that  the  calculated  risk  taken  by  your 
Board  v;hen  you  purchased  the  type  of  policy  discussed  here  was  in 
the  exercise  of  its  best  judgment. 

The  second  point  upon  which  you  have  sought  my  advice 
concerns  the  question  of  the  liability  of  the  insurer  for  the  cost 
of  the  work  that  must  be  done  on  that  portion  of  the  building  which 
was  not  destroyed  by  fire  but  which  under  the  provisions  of  the 
Field  Act  must  be  reconstructed  in  part. 

Mr.  Irving  Breyer,  Administrative  Assistant  to  the 
Superintendent  of  Schools,  has  informed  me  that  he  has  contacted 
the  State  authorities  in  Sacramento  and  that  the  representatives 
of  both  the  State  Board  of  Education  and  the  State  Architect  have 
informed  him  that  the  remaining  portion  of  the  school  building  must 
be  reconstructed  so  that  its  structural  members  will  be  in  conform- 
ance with  the  provisions  of  the  Field  Act.   This,  of  course,  will 
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necessitate  an  additional  expenditure  of  money  by  your  Board. 

As  I  have  already  advised  you  in  ansv/er  to  the  first 
query,  under  general  contractual  law  the  contract  of  Insurance 
specifically  excludes  any  liability  on  the  part  of  the  insurer 
which  is  occasioned  by  a  law  or  ordinance  that  would  require  the 
object  to  be  repaired  or  reconstructed  with  material  of  a  different 
kind  or  quality.   Based  upon  that  conclusion,  I  advise  you  that  the 
reconstruction  work  which  may  be  required  by  the  Field  Act  to 
strengthen  the  remaining  portion  of  the  building  comes  within  the 
exception  referred  to  above  and  would  not  become  a  part  of  the 
liability  of  the  insurer. 

Similarly,  in  the  light  of  the  statutes  dealing  with  fire 
insurance  policies  quoted  in  my  answer  to  your  first  query,  the 
definition  of  measure  of  damages  contained  in  Section  2051  of  the 
Insurance  Code  would  not  include  strengthening  that  portion  of  the 
building  not  damaged  in  any  way  by  the  fire. 

Therefore,  I  advise  you  as  follows: 

1.  The  measure  of  indemnity  of  the  insurer  insofar  as  the 
portion  of  the  school  building  destroyed  is  concerned  is  the  cost  of 
replacing  the  destroyed  portion  in  the  condition  it  was  at  the  time 
of  the  damage  by  the  fire . 

2.  The  portion  not  destroyed  or  damaged  by  the  fire 
but  which  under  the  State  law  requires  certain  structural  changes 
is  not  covered  under  the  contract  of  insurance  as  v\rritten  or  under 
the  applicable  State  lav;  which  defines  the  measure  of  damages  under 
an  open  fire  insurance  policy. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   Board  of  Education 
135  Van  Ness  Avenue 
San  Francisco  2,  California 

Attention:   Mr.  Irving  G.  Breyer 
Legal  Adviser 


BJW/VJFB 
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SUBJECT:   RECREATION  AND  PARK  COMMISSION,  LEGALITY  OF 
REGULATIONS  RELATIVE  TO  USE  OF  UNION  SQUARE 

Dear  Sir: 

I  am  In  receipt  of  your  request  for  an  opinion  regarding 
the  following  resolution  by  the  Recreation  and  Park  Commission 
affecting  use  of  Union  Square  as  a  meeting  place  for  public  discus- 
sions and  for  the  promotion  of  various  projects: 

"Union  Square  -  Policy  re'  Use  Thereof; 

"RESOLVED,  that  this  Commission  does  hereby 
establish  the  following  policy  re'  use  of  Union 
Square : 

"1.  Requests  should  be  submitted  in  writing,  with 
the  program  specifically  outlined  in  detail, 
and  the  purpose  of  the  request  stated. 

"2.  Requests  for  the  use  of  Union  Square  should 
be  limited  to  projects  of  significant  civic 
or  national  importance, 

"3.  No  solicitation  of  funds  will  be  allowed. 

"4.  Advertising  and  signs  are  limited  in  accordance 
with  Article  3,  Section  32,  of  the  Park  Code  - 
which  regulates  signs  in  parks: 

'It  shall  be  unlawful  for  any  person,  firm 
or  corporation  to  distribute,  cause  to  be 
distributed,  or  suffer,  allow  or  permit  the 
distribution  of  any  handbill,  dodger,  circu- 
lar, booklet,  card,  pamphlet,  sheet,  or 
written  or  printed  notice  advertising  any 
commodity,  article,  merchandise,  business, 
activity,  person  or  thing  in  or  upon  any 
park,  square,  avenue,  grounds,  or  recreation 
center,  or  to  post  or  affix,  cause  to  be 
posted  or  affixed,  or  permit  to  be  posted  or 
affixed  to  any  tree,  shrub,  plant,  fence, 
building,  structure,  monument,  wall,  tablet, 
apparatus,  bridge,  post,  hole,  bench,  corral, 
gate,  animal  cage,  aviary,  or  other  physical 
object  within  any  park,  square,  avenue, 
grounds,  or  recreation  center  any  handbill, 
dodger,  circular,  booklet,  card,  pamphlet, 
sheet,  or  written  or  printed  notice  advertis- 
ing any  commodity,  article,  merchandise, 
business,  person,  thing,  or  activity.' 
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"5.  Requests  for  the  exhibition  of  animals  are  to 
be  refused. 

"6.  Union  Square  is  not  to  be  used  for  political 
or  sectarian  religious  purposes. 

"7.  Use  of  Union  Square  should  be  confined  to  the 
area  of  the  permanent  stage." 

OPINION 

Questions  raised  by  these  restrictions  are  all  substan- 
tially related  to  the  power  of  a  municipal  agency  to  abrogate  or 
abridge  the  fundamental  rights  of  freedom  of  speech,  freedom  of 
assembly,  and  freedom  of  religious  belief  and  practice  which  are 
guaranteed  to  the  people  by  the  First  and  Fourteenth  Amendments 
to  the  Constitution  of  the  United  States. 

I  am  enclosing  a  copy  of  Opinion  No.  353^,  dated  December 
7,    19^3*  written  by  my  predecessor,  which  was  addressed  to  the  Board 
of  Park  Commissioners  and  dealt  with  the  matter  of  limiting  the  use 
of  certain  parks  for  public  meetings  and  other  activities  incident 
to  the  free  exercise  of  these  fundamental  rights.  Also  enclosed  is 
a  copy  of  my  Opinion  No.  3l8,  dated  January  9,  1951.  in  which  your 
department  was  advised  regarding  its  power  to  regulate  use  of  city 
parks  for  public  assemblies. 

To  recapitulate  briefly,  public  parks  are  proper  places  in 
which  people  may  exercise  their  rights  of  freedom  of  speech,  assembly 
and  religion.  These  rights  may  not  be  abrogated  or  unduly  abridged, 
but  they  are  subject  to  reasonable  regulation.  No  agency  of  the 
government  may  discriminate  in  favor  of  one  group  or  against  another. 

"There  are  of  course  both  proper  and  Improper  times 
and  places  for  holding  public  meetings.   ...   If 
mass  meetings  are  to  be  held  in  public  parks,  they 
must  be  held  at  such  times  and  in  such  locations 
that  they  will  not  unduly  Interfere  with  the  public 
recreation  to  which  parks  are  dedicated.  A  statute 
or  ordinance  embodying  these  principles  of  regula- 
tion would  in  our  opinion  be  constitutional," 

Ha.5:ue  V.  Committee  For  Industrial 
Organization,  101  Fed.  2d  jm. 

"The  regulation,  we  repeat,  confers  no  power 
to  suppress  the  publication  of  facts  or  opinions. 
On  the  contrary,  as  we  have  tried  to  demonstrate. 
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It  Is  In  essence  a  non-dls criminatory  provision 
which  has  for  Its  sole  objective  the  safety, 
comfort  and  convenience  of  the  people  of  the  city 
in  their  appropriate  uses  of  Its  public  parks." 

People  v.  Nahman, 

"~18l  N.E.  2d  36,  38  (N.y.) 

But  while  It  Is  possible  and  proper  to  regulate  the  time 
and  place  of  public  meetings  on  park  property.  It  Is  highly  objec- 
tionable and  improper  to  dictate  what  ideas  and  views,  if  any,  may 
be  expressed. 

The  Supreme  Court  of  the  United  States  has  said: 

"Equally  obvious  is  it  that  a  state  may  not  unduly 
suppress  free  communication  of  views,  religious  or 
other,  under  the  guise  of  conserving  desirable 
conditions." 

Cantwell  v.  Connecticut, 

■"310  U.S.  296,  308,  m   L.Ed.  1213,  1220. 

And  the  California  courts  have  stated  with  equal  vigor 

"If  there  is  any  fixed  star  in  our  constitutional 
constellation,  it  is  that  no  official,  high  or 
petty,  can  prescribe  what  shall  be  orthodox  in 
politics,  nationalism,  religion,  or  other  matters 
of  opinion  ..." 

Gospel  Army  v.  City  of  Los  Angeles, 
27  Cal.  2d  232,  242. 

It  is  therefore  apparent  that  no  public  officer  or  board 
can  predetermine  what  subjects  or  matters  are  proper  for  discussion 
among  the  people,  and  forbid  others.  Such  prior  restraint  of  free 
expression  of  thought  and  belief,  in  whatsoever  guise,  is  violative 
of  the  fundamental  freedoms. 

The  right  to  use  public  parks  and  streets  as  a  forum  for 
free  expression  of  thought  and  opinion  does  not  extend  to  profit- 
making  or  commercial  enterprise: 

"The  freedom  of  speech  and  of  the  press  protected 
by  the  constitutional  guarantees  Includes  in  the 
main,  it  has  been  said,  freedom  of  expressions  on 
political,  sociological,  religious  and  economic 


that : 
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subjects,  not  commercial  activities  to  which  speech 
is  only  an  incident  or  means." 

In  re  Porterfleld,  28  Cal.  2d  91.  101. 

And  where  solicitation  of  funds  for  support  of  charitable 

activities  is  made  upon  public  park  properties,  although  some 

measure  of  control  is  desirable  and  proper,  the  exercise  of  this 
power  is  also  limited. 

"The  occupation  of  soliciting  contributions  to 
charitable  purposes  is  clearly  so  far  subject  to 
the  police  power  that  it  may  be  regulated  by  laws 
or  ordinances  providing  for  a  reasonable  supervi- 
sion over  the  persons  engaged  therein,  and  for  the 
application  and  use  of  the  contributions  received 
to  the  purposes  intended,  in  order  to  prevent  un- 
scrupulous persons  from  obtaining  money,  or  other 
things,  under  the  pretense  that  they  were  to  be 
applied  to  charity,  and  to  prevent  the  wrongful 
diversion  of  such  funds  to  other  uses,  or  to 
secure  them  against  waste.  Measures  reasonably 
tending  to  secure  these  ends  are  unquestionably 
valid. ^ 

In  re  Dart,  172  Cal.  47,  56. 

But  it  is  not  possible  to  prohibit  such  solicitation,  nor 
arbitrarily  permit  solicitation  for  some  charities  and  not  for 
others.  To  require  information  through  which  control  of  the  dispo- 
sition of  the  money  collected  in  the  event  of  fraud  on  the  part  of 
the  solicitors  is  permissible;  to  prevent  solicitation  altogether  is 
not  possible.   (See  sections  590-597  of  the  Police  Code  regulating 
charitable  solicitations.) 

In  re  Dart,  supra,  contains  the  following  language : 

"Can  the  municipal  authorities  of  a  city  arbitrarily 
say  what  person  or  what  institution  may  or  may  not 
engage  in  charitable  work  dependent  wholly  or  in 
part  upon  voluntary  contributions  from  the  public? 
Unhesitatingly  we  answer  that  this  cannot  be  done, 
that  it  constitutes  an  attempt  to  use  the  police 
power  in  an  arbitrary,  unreasonable,  and  oppressive 
manner,   .  .  .  (page  53) 

"Every  person  has  the  right,  under  our  consti- 
tution, and  perhaps  without  its  guarantee,  to  solicit 
contributions  for  a  worthy  charitable  purpose,  pro- 
vided he  acts  in  good  faith  and  honestly  applies  them 
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to  that  purpose.  The  ordinances  give  the  commission 
power  to  deprive  persons  of  that  right  without  cause 
or  reason.  To  the  extent  that  they  give  this  arbi- 
trary power  they  are  contrary  to  the  constitution 
and  void."   (page  5?) 

The  preceding  remarks  relative  to  controls  upon  solicita- 
tion of  funds  for  charitable  purposes  are  not  applicable  where  funds 
are  solicited  for  the  perpetuation  of  religion  itself,  whatsoever 
the  denomination,  sect,  or  group.   In  Cantwell  v.  Connecticut,  supra, 
Mr.  Justice  Roberts  said: 

"But  to  condition  the  solicitation  of  aid  for  the 
perpetuation  of  religious  views  or  systems  upon  a 
license,  the  grant  of  which  rests  in  the  exercise 
of  a  determination  by  state  authority  as  to  what  is 
a  religious  cause,  is  to  lay  a  forbidden  burden 
,   upon  the  exercise  of  liberty  protected  by  the  Con- 
stitution." (page  30?) 

The  collection  of  money  to  support  religion  itself  is  an 
incident  of  the  right  to  practice  individual  religious  beliefs 
freely  and  without  restraint,  and  is  protected  by  constitutional 
guarantees;  no  city  agency  can  deny  this  right. 

Generally  speaking,  these  basic  principles  control  the 
validity  of  city  action  in  controlling  group  meetings,  speeches,  and 
solicitation  of  funds  in  municipal  parks. 

As  to  the  several  items  of  the  resolution,  above,  my 
opinion  is  as  follows: 

Item  1  relates  to  requests  for  permission  to  hold  public 
meetings,  to  express  opinions  to  the  public,  and  to  present  programs 
in  connection  with  such  activity.   It  is  entirely  proper  to  require 
the  information  in  advance  in  order  that  appropriate  safeguards 
regarding  time,  place  and  manner  of  holding  assemblies  may  be  taken. 

Items  2,  3  and  6  are  in  contravention  of  constitutional 
guarantees  and  therefore  void.  If  the  Recreation  and  Park  Depart- 
ment wishes  to  refuse  use  of  Union  Square  for  entertainment,  promo- 
tional activities  connected  with  Industry  or  commerce,  concerts, 
exhibitions  of  hobby  items,  and  the  like,  such  action  would  be 
within  its  proper  discretion.  But  as  the  items  now  appear,  they  are 
too  broad  and  Include  by  their  terms  those  fields  of  thought  and 
action  which  are  beyond  the  power  of  the  Commissioners  to  prohibit 
or  censure. 
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Item  4  refers  to  an  ordinance  which  is  ambiguous  and  un- 
enforceable; similar  enactments  have  been  repealed  for  this  reason. 
I  am  enclosing  a  copy  of  Ordinance  578-58  which  you  may  use  as  a 
model.  If  you  wish  my  further  assistance,  please  call  upon  me. 

Item  5  appears  to  be  a  reasonable  limitation  upon  the  use 
of  Union  Square,  and  within  the  discretionary  power  of  the  Commis- 
sioners to  prescribe. 

Item  7  appears  to  be  a  reasonable  limitation  upon  use  of 
the  square.  Apparently  the  area  designated  has  been  or  will  be 
adapted  for  use  as  a  place  of  public  assembly  to  accommodate  consid- 
erable numbers  of  people;  it  is  therefore  a  valid  exercise  of 
discretion  to  require  that  facilities  provided  for  the  purpose  be 
used  by  those  wishing  to  express  their  beliefs  and  opinions. 

Your  letter  states  that  the  policy  of  limited  use  "was 
deemed  necessary  due  to  the  great  increase  of  the  requests  for  the 
use  of  Union  Square,  and  the  desire  of  the  Commission  to  eliminate 
misuse  of  the  area," 

The  character  and  location  of  Union  Square  make  it  an 
ideal  forum  for  the  dissemination  of  ideas  and  opinion  in  San  Fran- 
cisco, and  for  the  launching  of  assorted  promotional  programs, 
whether  charitable  or  commercial.  My  earlier  opinion  explained  the 
grounds  for  holding  that  the  Commissioners  could  not  arbitrarily 
remove  any  particular  park  from  use  by  those  wishing  to  exercise 
their  fundamental  freedoms,  and  in  view  of  Union  Square's  physical 
features  and  previous  longstanding  adaptation  to  such  use,  there 
seem  to  be  no  reasonable  grounds  upon  which  a  valid  decision  could 
be  made  to  prohibit  this  important  use  of  Union  Square.   It  should 
be  kept  in  mind  that  discrimination  among  applicants  is  entirely 
improper:   subject  to  the  law  as  set  forth  above,  facilities  must 
be  made  available  to  all  without  discrimination. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 
Enclosures  (3) 

TO:   Mr.  Paul  N.  Moore,  Secretary 

Recreation  and  Park  Commission 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  I7,  California 

PJD/GEB 


OPINION  HO.  1[].02 
December  k,    1959 


SUBJECT:   PORTSMOUTH  SQUARE  NOT  A  ViORK  OP  ART 

AS  DEFINED  IN  SECTION  ij.6  OP  THE  CHARTER 

Gentlemen: 

I  am  in  receipt  of  your  letter  of  November  23,  1959, 
in  which  you  request  to  be  advised  with  resoect  to  a  communi- 
cation from  Joseph  Esherick,  Architect,  member  of  the  Art 
Commission,  wherein  he  states: 


R  E  Q  U  E  S  T 

"In  the  first  paragraph  of  Section  I4.6 
of  the  charter  the  term  'work  of  art'  is 
given  a  very  broad  definition.  Following 
this  definition  appears  the  following 
sentence  'No  existing  work  of  art  in  the 
possession  of  the  city  and  county  shall  be 
removed, relocated  or  altered  in  any  way 
without  the  approval  of  the  commission, 
except  as  otherwise  provided  herein^' 

"It  seems  to  me  that  Portsmouth  Square 
as  it  exists   qualifies  as  an  'existing 
work  of  art'  and  that  any  question  as  to 
its  removal  or  alteration  is  a  matter  for 
the  approval  of  the  Art  Commission." 


OPINION 

Section  1^6   of  the  Charter  provides  in  part  as  follows: 

"The  term  'work  of  art'  as  used  in 
this  charter  shall  comprise  paintings, 
mural  decorations,  stained  glass,  statues, 
bas  reliefs  or  other  sculptures;  monuments, 
fo\antains,  arches  or  other  structures  of  a 
permanent  or  temnorary  character  intended 
for  ornament  or  commemoration," 

The  term  "work  of  art"  is  not  given  a  broad  definition, 
but,  to  the  contrary,  is  narrowly  limited  by  the  express  language 
of  the  charter.   Under  the  -orinciple  of  ejusdem  generis,  the 
term  "work  of  art"  includes  as  structures  only  objects  similar 
to  preceding  objects  specifically  named,  i.e.,  monuments,  fountains 
and  arches.   ( Treasure  Island  Catering;  Co. ,  Inc.  v.  State  Board 
of  Equalization.  19  Cal.  2d  I8I,  156;  Civil  Code  Sec.  353ij..) 
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Portsmouth  Square,  apart  from  monuments,  fountains, 
arches  and  other  similar  objects  which  are  located  therein, 
is  therefore  not  a  "work  of  art"  wiuhin  the  meaning  of  the 
term  as  defined  In  Charter  Section  [4.6. 

A  further  reason  for  this  conclusion  is  the  f ollom  ng 
language  of  Section  l\.6 . 

"Said  commission  shall  so  act  and  its 
anproval  shall  be  required  for  /the  design  of/ 
every  such  structure  which  shall  hereafter  be 
erected  or  contracted  for  and  may  ac^vise  in 
resriect  to  lines,  grades  and  platting  of  public 
ways  and  grounds ."    (Emphasis  added)  . 

The  only  authority  that  the  Art  Commission  has  insofar 
as  public  grounds  are  involved  is  the  right  to  advise  with  respect 
to  the  flatting  thereof. 

You  are,  therefore,  advised  that  Portsmouth  Square  is 
not  a  "work  of  art"  within  the  meaning  of  the  term  as  defined 
in  Section  I|.6  of  the  charter,  and  that  neither  the  removal  nor 
alteration  of  the  Square  is  a  matter  requiring  approval  of  the 
Art  Commission. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   Art  Commission 

100  Larkin  Street 
San  Francisco  2,  California 
Attention:   Mr.  Joseph  H.  Dyer,  Jr. 
Executive  Secretary 


JC/GEB 


OPINION  NO.  1403 
December  7,  1959 


SUBJECT:   SECTION  69.5  CIVIL  CODE  —  WHETHER  MARRIAGE 
LICENSES  ISSUED  PRIOR  TO  THE  EFFECTIVE  DATE 
OP  SAID  SECTION,   SEPTEMBER  l8,  1959,   ARE 
AFFECTED  BY  THE  LIMITATIONS  CONTAINED  THEREIN 

Dear  Sir: 

We  have  your  request  for  an  opinion,    as  follows: 

REQUEST 

"Section  69.5  of  the  Civil  Code,  enacted  by  the 
current  Legislature  and  effective  September  18,  1959* 
states  in  part,  to  wit:   'A  license  issued  pursuant 
to  Section  69  shall  expire  90  days  after  its 
issuance  and  the  calendar  date  of  expiration  shall 
be  clearly  noted  on  the  face  of  each  such  license.' 

"In  view  of  the  language  noted  above,  an  opinion 
is  requested  on  the  following  two  points: 

"1.  Are  licenses  Issued  prior  to  September 
l8,  1959,  good  Indefinitely,  or  are  they  bound 
by  the  90-day  limitation  of  the  amendment? 

"2.  If  they  are  bound  by  this  new  amendment, 
would  they  expire  90  days  after  effective  date  of 
Section  69.5  to  wit:  September  l8,  1959,  or  some 
other  date?" 

OPINION 

In  answering  the  first  question,  we  must  consider  whether 
the  Legislature  intended  §69.5  of  the  Civil  Code  to  be  retrospec- 
tive, that  is,  whether  the  section  would  apply  to  marriage  licenses 
issued  prior  to  the  effective  date  of  the  statute.  There  seems  to 
be  no  difference  of  opinion  that  the  Legislature  could  have  made 
CC  §69.5  retrospective  if  they  so  Intended. 


held  that 


In  Mercury  Herald  Co.  v.  Moore,  22  C.  2d  269,  the  court 


"  .  ,  .  the  Legislature  may  validly  limit  the  time 
within  which  an  existing  right  msy  be  exercised  if 
the  period  remaining  for  its  assertion  is  a 
reasonable  one," 
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The  limitation  of  90  days  of  CC  §69.5  appears  to  be  a  reasonable  one, 
so  we  must  conclude  that  the  Legislature  had  the  power  to  enact  a 
limitation  on  the  time  In  which  the  rights  conferred  by  a  marriage 
license  could  be  exercised. 

Whether  a  statute  Is  to  be  construed  as  retrospective 
depends  upon  the  Intention  of  the  Legislature.  It  Is  a  general  rule 
of  construction  of  codes  and  statutes  alike  that,  unless  the  Inten- 
tion to  make  It  retrospective  clearly  appears  from  the  statute 
Itself,  a  statute  will  not  be  construed  to  have  that  effect.   (45 
Cal.  Jur.  2d  §26) 

Civil  Code  Section  69.5  reads  as  follows: 

"§69.5.  Expiration  of  license;  numbering  of 
licenses;  transmittal  of  list  to  county  recorder; 
notice  of  expiration. 

"A  license  Issued  pursuant  to  Section  69  shall 
expire  90  days  after  Its  Issuance  and  the  calendar 
date  of  expiration  shall  be  clearly  noted  on  the 
face  of  each  such  license, 

"The  county  clerk  shall  number  each  license 
Issued,  and  shall  transmit  at  periodic  Intervals 
to  the  county  recorder  a  list  of  the  licenses 
Issued.  Not  later  than  60  days  after  the  date  of 
Issuance  the  county  recorder  shall  notify  those 
parties  whose  certificates  have  not  been  filed  of 
that  fact  and  that  the  license  will  automatically 
expire  on  the  date  shown  on  the  face  of  the  license. 
The  county  recorder  shall  also  notify  the  license- 
holders  of  the  obligation  of  the  person  marrying 
them  to  return  the  certificate  of  registry  and 
endorsed  license  to  the  recorder's  office  within 
four  days  after  the  ceremony." 

The  first  paragraph  of  CC  §69.5  may  appear  at  the  first 
Instance  to  Infer  an  Intent  that  the  statute  be  retrospective; 
however  If  we  analyze  the  first  paragraph  as  one  sentence  only,  the 
Intent  Is  clear.  I.e.,  the  clerk  will  Issue  the  license  and  he  will 
note  the  date  of  expiration  on  the  face  of  each  such  license. 
Obviously  the  clerk  will  be  unable  to  note  the  expiration  date  on 
licenses  already  Issued.  To  conclude,  therefore,  on  the  basis  of 
the  first  paragraph,  that  the  statute  was  retrospective  would  be  to 
read  Into  the  paragraph  an  Intent  not  latent  therein. 
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The  second  paragraph  of  the  section  imposes  further  affirm- 
ative duties  on  the  county  clerk  and  county  recorder  to  effect  the 
cancellation  of  licenses  which  exceed  the  limitations  of  CC  §69.5. 
To  infer  that  the  Legislature  intended  that  the  county  clerk  and 
county  recorder  would  be  required  to  perform  these  various  acts  as 
to  licenses  issued  prior  to  the  effective  date  of  the  statute  is 
untenable.  Statutes  must  be  given  a  reasonable  and  common  sense 
construction,  one  that  is  practical  rather  than  technical  and  one 
that  will  lead  to  a  wise  policy  rather  than  to  mischief  or  absurdity. 
(45  Cal.  Jur.  §  116) 

We  must  conclude  that  CC  §69.5  contains  no  language  which 
would  indicate  or  infer  a  clear  intent  or  any  intent  by  the  Legisla- 
ture to  make  the  section  retrospective;  it  therefore  follows  that 
§69.5  of  the  Civil  Code  in  no  way  affects  or  limits  marriage 
licenses  issued  prior  to  September  l8,  1959. 

As  to  the  second  question,  we  must  conclude  that  no  expira- 
tion date  of  marriage  licenses  issued  prior  to  September  18,  1959* 
is  created  by  §69.5  of  the  Civil  Code. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R,  HOLM 
City  Attorney 


TO:   Martin  Mongan 
County  Clerk 
City  Hall 
San  Francisco  2,  California 


RAB/WJB 


OPINION  NO.  1404 
December  1 ,   1959 


SUBJECT:   OLD  AGE  SECURITY  PAYMENTS:   RIGHT  THERETO 
OF  PERSON  JUDICIALLY  DECLARED  INCOMPETENT 

Dear  Sir: 

We  have  your  request  for  an  opinion,  which  request  reads, 
in  part,  as  follows: 

REQUEST 

"May  we  have  your  opinion  of  the  legal 
capacity  of  an  aged  person,  who  had  a  guardian 
of  estate  appointed  which  guardian  was  discharged 
without  subsequent  action  restoring  the  aged  per- 
son to  capacity,  to  apply  for  and  receive  payments 
of  Old  Age  Security." 

The  factual  example  cited  in  the  latter  part  of  your  request  sug- 
gests a  further  question,  namely,  whether  appointment  of  a  guardian 
over  the  estate  of  an  aged  person  may  indicate  physical  rather  than 
mental  incompetency  on  the  part  of  such  aged  person. 

OPINION 

An  answer  to  your  request  involves  consideration  of  the 
statutory  bases  upon  which  appointment  of  a  general  guardian  over 
an  adult  person  or  his  estate  must  be  predicated.   In  this  state 
the  law  related  to  guardianship  is  governed  by  statute.   (Estate 
of  Schulmeyer,  171  Cal.  340,  342)    Authorization  for  appointment 
of  a  guardian  over  the  person  and  estate  or  person  or  estate  of 
adult  persons  is  contained  in  sections  l405  and  l460  of  the  Pro- 
bate Code. 

In  the  absence  of  other  statutory  provisions,  the  above 
sections  must  be  considered  exclusive.  Both  sections  l405  and 
l460  authorize  appointment  of  a  guardian  over  an  adult  person 
only  where  such  person  is  either  insane  or  incompetent.   Section 
l460  further  provides  that  the  terra  "incompetent"  refers  to  "any 
person,  whether  insane  or  not,  who  by  reason  of  old  age,  disease, 
weakness  of  mind,  or  other  cause,  is  unable,  unassisted,  properly 
to  manage  and  take  care  of  himself  or  his  property,  and  by  reason 
thereof  is  likely  to  be  deceived  or  imposed  upon  by  artful  or 
designing  persons."   (Emphasis  added)   It  has  been  held  that  such 
language  "must  be  understood  to  mean  a  mental,  rather  than  a 
physical  disability."   (Matter  of  Coburn,  I65  Cal.  202,  212) 
So  construed,  the  statutes  in  this  state  do  not  authorize  appoint- 
ment of  a  guardian  for  an  adult  person  who  is  merely  physically 
unable  to  care  for  himself  or  his  property.  Reference  in  Estate 
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of  Dopklns,  3^  Cal.  2d  568,  572,  to  appointment  of  a  guardian 
based  upon  a  ward's  physical  incapacity  is  not  determinative 
because  the  opinion  in  that  case  did  not  consider  the  authority 
of  a  court  to  make  such  an  order. 

The  conclusion  that  physical  incapacity  is  no  ground  for 
appointment  of  a  guardian  is  reinforced  by  the  recently  enacted 
provisions  of  Probate  Code  section  1701  et  seq.,  relating  to 
appointment  of  a  conservatorship  over  the  person  or  property  of 
adult  persons.   Section  1751  provides  in  part  that  a  conservator 
may  be  appointed  over  the  person  and  property  or  person  or  prop- 
erty of  any  adult  person  "who  by  reason  of  advanced  age,  illness, 
injury,  mental  weakness,  intemperance,  addiction  to  drugs  or 
other  disability,  or  other  cause  is  unable  properly  to  care  for 
himself  or  for  his  property,  or  who  for  said  causes  or  for  any 
other  cause  is  likely  to  be  deceived  or  imposed  upon  by  artful 
or  designing  persons  ..."   (Emphasis  added)   The  Legislature, 
in  clearly  providing  that  physical  disability  may  be  the  basis  for 
appointment  of  a  conservator,  demonstrated  that  where  It  intends 
to  provide  for  such  a  result  it  is  able  to  do  so  with  no 
ambiguity. 

It  follows  from  this  discussion  that  a  finding  of  mental 
Incompetency  or  insanity  on  the  part  of  the  ward  may  be  inferred 
from  any  order  appointing  a  guardian  of  the  person  or  estate  of 
an  adult  person.   In  Opinion  No.  443  issued  from  this  office  on 
October  19,  1951,  it  was  indicated  that  in  accordance  with  the 
rule  stated  in  Estate  of  Kay,  30  Cal.  2d  215,  225,  an  Incompetent 
person  for  whom  a  guardian  has-been  appointed  can  be  restored  to 
capacity  only  by  the  procedure  provided  for  in  section  l470  of  the 
Probate  Code.   In  this  connection  it  should  be  noted  that,  under 
subdivision  7  of  section  158O  of  the  Probate  Code,  a  guardian  of 
an  estate  may  be  discharged  upon  a  finding  that  the  property  is 
depleted,  and  it  is  clear  from  the  section  as  a  whole  that  such  a 
discharge  is  not  dependent  upon  a  finding  of  the  ward's  restora- 
tion to  competency.   Since  restoration  to  capacity  is  effected 
neither  by  the  bare  fact  of  discharge  of  a  guardian  nor  the  find- 
ing of  a  court  in  a  discharge  proceeding  that  the  ward  is  capable 
of  handling  his  own  financial  affairs,  such  a  person,  if  competent, 
should  be  restored  to  capacity  under  the  provisions  of  section 
1470  of  the  Probate  Code.   If  he  is  not  competent,  a  guardian 
should  be  appointed  to  act  on  his  behalf. 

Respectfully  submitted. 


To:   Mr.  Ronald  H.  Born 

Director  of  Public  Welfare 
San  Francisco  8,  California 

BC/WFB 


DION  R.  HOLM 
City  Attorney 


OPINION  NO.  1405 
December  7,  1959 


SUBJECT : 


Dear  Sir; 


follows 


APPLICATION  OP  ORDINANCE  NO.  834  TO  THE  PLAYING 
OP  LIVE  MUSIC,  AS  CONSTITUTING  A  THEATRICAL  PER- 
FORMANCE WITHIN  MEANING  OP  THE  ORDINANCE. 


Your  request  for  an  opinion  on  the  above  subject  is  as 

REQUEST 

"We  request  a  ruling  on  Interpretation 
of  Ordinance  No.  834. 

"QUESTION:   Is  the  playing  of  live  music, 
or  the  rendering  of  live  vocal  or  other  type 
entertainment,  a  'TliEATRICAL  PERFORMANCE'  as 
prohibited  by  Section  1  of  Ordinance  No.  834?" 


OPINION 

Ordinance  No.  834,  Section  1,  reads  as  follows: 

"It  shall  be  unlawful  for  any  person  to 
participate  in  or  be  present  at  any  theatrical 
exhibition  or  performance  between  the  hours  of 
2:00  o'clock  a.m.  and  6:00  o'clock  a.m.,  except 
by  special  permission  of  the  Chief  of  Police." 

Your  request  for  an  interpretation  was  broad  in  nature 
and  did  not  supply  any  particular  factual  situation  as  to  time, 
place  and  manner.  However,  it  subsequently  developed  that  you  had 
reference  in  particular  to  a  musical  group  playing  dance  music  in 
private  homes  between  the  above-mentioned  hours. 

It  is  my  opinion  that  such  a  situation  does  not  constitute 
a  "theatrical  performance"  within  the  meaning  of  the  ordinance. 
The  term  theatrical  has  been  defined  as  "of  or  pertaining  to  a 

(Zucarro  v.  State, 
',    i  .must  be 


theatre  or  scenic  or  dramatic  representations   _ 

[Texas],  197  S.W.  982.)  A  theatrical  exhibition,' 

such  as  pertains  to  a  theatre  to  the  drama  for  the  representation 

of  which  the  theatre  is  designed."   (62  Corpus  Juris,  842.) 


In  California  a  municipal  ordinance  seeking  to  prohibit 
dancing  or  the  playing  of  music  at  private  homes,  between  certain 
hours,  has  been  held  unconstitutional.   (Ex  Parte  Hall,  50  Cal.App. 
786  at  789.)  The  holding  in  the  Hall  case  was  reaffirmed  in  Alves 
V.  Justice  Court,  l48  C.A.  2d  4l9,  where  the  court  held: 
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"...  the  general  right  of  every  person 
to  enjoy  and  engage  In  lawful  and  Innocent 
activity  while  subject  to  a  reasonable  restric- 
tion cannot  be  completely  taken  away  under  the 
guise  of  police  regulation." 

It  is  J  therefore,  clear  that  the  playing  of  live  music 
or  rendering  of  live  vocal  or  other  type  of  entertainment  in 
private  homes,  is  not  a  "theatrical  performance"  within  the  meaning 
of  Ordinance  No.  83^.   The  ordinance  was  aimed  at  performances 
given  in  a  theatre  or  movie  house  or  the  like.   It  was  not  intended 
to  apply  to  private  homes.   Further,  even  if  the  ordinance  was 
amended  to  apply  to  the  playing  of  live  music  between  two  o'clock 
and  six  o'clock  a.m.  in  private  homes,  it  would  probably  be  held 
invalid  by  the  courts  as  an  unreasonable  limitation  of  personal 
rights  and  liberties  in  accordance  with  the  Hall  and  Alves  cases, 
supra. 

This  opinion  is  not  intended  to  apply  to  situations  where 
someone  is  creating  a  nuisance  by  disturbing  the  peace  through  the 
playing  of  live  music.   In  that  case  the  municipality  clearly  has 
the  right  to  restrain  individuals  in  their  own  home.   It  is  my 
opinion,  however,  that  the  playing  of  live  music  in  one's  own  home 
is  not  a  theatrical  performance  or  exhibition  within  the  meaning 
of  the  ordinance.   It  is  possible,  of  course,  to  regulate  theatrical 
performances  at  theatres  or  other  public  places  of  amusement  under 
this  ordinance,  and  that  is  the  purpose  for  which  the  ordinance  was 
passed. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   Hon.  Thomas  J.  Cahill 
Chief  of  Police 
Hall  of  Justice 
Kearny  and  V/ashington  Streets 
San  Francisco  8,  California 


MBP/WPB 


OPINION  NO.    1L|.06 
December  7,   19!39 

SUBJECT:      LEGALITY  OP  PORTSMOUTH  SQUARE  GARAGE 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"Indications  have  been  given  to   the  Board 
of  Supervisors   that  there  will  be  presented  to  the 
Board  shortly  a  revised  proposal  for  construction  of 
the    Portsmouth  Square   Under^^round  Garage, 

"In   connection  with   the  proposed  garage, 
there  has  been  submitted   to  me   a   copy   of  a   legal 
opinion  rendered  by  Morse  Erskine,   Esq,,   Attorney- 
at-law,    625  ^^arket   Street,    San  Francisco,        The 
opinion  raises   certain  points  of  legality  which  I 
expect   to  be  brought  up  for  further  discussion  when 
the  matter   is   recalendared  for  public   hearing  by    the 
Finance    Committee, 

"Therefore,    will  you  kindly  let  me   have 
your  analysis  and  opinion  v/ith  respect   to   the   legal 
points  raised  by  Mr,  Erskine   in  relation  to   the 
revised  plans   for  the    garage   project  which  are   to   be 
submitted   to   the  Board  of  Supervisors  by   the   Parking 
Authority, 

"A   copy  of  Mr,   Erskine 's  opinion   is 
attached," 

OPINION 

I  have  revie^^;ed  the  opinion  of  Mr,  Erskine  attached  to 
your  request,  in  which  he  states  that  he  is  of  the  opinion  that  the 
Portsmouth  Square  project  would  be  in  violation  of  Section  i|.2  of 
the  Charter,  and  therefore  illegal,   Mr,  Erskine  bases  his  opinion 
on  the  following  grounds: 

"First,  since  the  project  would  not  be  constructed 
entirely  in  the  subsurface  of  the  Square,  but  a  substan- 
tial part  of  it  would  be  constructed  on  its  surface, 
its  construction  would  necessarily  violate  the  provision 
of  the  Charter  which  only  authorizes  the  construction 
of  such  gara(_,es  in  the  subsurface  of  parks,  not  on  their 
surface. 
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"Second,    since   the  Sqa  are   has   sloped   up  from 
Kearny  Street   in  one   unbroken  expanse  of  lawn  and  trees 
on  which  old   historical  monuments   have   stood,   and  since 
the   project  would   replace   it  by   two    strips   of   roof 
garden,    one   above    the   other,    the   project  would  be 
materially  detrimental    to    the  Square  both  in  extent 
and  degree  and    therefore  would   violate   the  Charter, 

"Third,    since   one   of   the   main  functions   of  the 
Square   —   one   of   its  principal   aesthetic  purposes   — 
has  always   been  to   provide   for    those   using  the   prin- 
cipal  streets  about   it  a   glimpse   of   something  natural 
and  beautiful,    that   is,   a   view  of   its  lawnsand   trees, 
and   since    the  wall  of    the   proposed  project   to   be   set 
back  from  Kearny  Street  would   cut  off    this  view,    the 
project  would  be  materially  detrimental    to    the   original 
purpose   of   the   Square   both  in  extent  and   degree   and 
would   therefore   violate   the   Charter, 

"Fourth,    another  one    of  the  main  functions   of   the 
Square   is,  and  always   has  been,    to  provide   a  place   for 
public  meetings   and   celebrations   and    since    the   project 
would  substantially  interfere   with  this    function,    it 
would  be  materially  detrimental   to   such  purpose  and 
would   therefore   violate    the    Charter," 

I  have  likev/ise   reviewed  the   revised  plans   entitled 
"Plan  16A  modified,"  whichwere   prepared  subsequent   to  Iir,   Erskine's 
opinion  and  which  eliminate  all  exterior  walls   referred    to    in  said 
opinion.        The   revised  plans   provide  now  only   for   gradual   slopes  and 
hedges  on  the    surface  of   the   Square, 

Section  ij.2   of   the    Charter,    in  so   far  as   it   is   applicable 
to   this   request  for  opinion,   provides,    in  i-'art,    as  follows: 

"The   recreation  and  park  commission  shall   have 
complete   and  exclusive   control,   management   and  direc- 
tion of   the   parks,    playgrounds,   recreation  centers 
and  all   other  recreation  facilities,    squares,   avenues 
and   grounds   w.iich  are    in   the    charge    of  either  of   said 
commissions    (recreation  commission  and  park  commission) 
on  the   effective   date    hereof,    or  are    thereafter  placed 
in  charge   of    this    comr.iission   ,    ,    , 


It... 


"The  commission  shall  not  lease  any  part  of  the 
lands  under  its  control,  ,  ,,  except  for  recreation 
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"purposes,   and  each  letting,    .    .shall   be    subject  to 
approval   of   the   board   of   supervisors  by  ordinance, 
but   the   comraission  may  lease    to  the   highest  respon- 
sible bidder   for  a    term  not  to   exceed  fifty  years 
and  upon  such  other    terms  and   conditions  as    it  may 
determine,    subsurface    space  under  any  public  park  or 
square   and   the   right  and   privilege   to    conduct  and  oper- 
ate   therein  a   public   automobile   parking  station,   pro- 
vided  that  the   said  construction,  when  completed,    and 
the   operation  vrill  not  be,    in  any  material    respect   or 
degree,    detrimental  to   the  original   purpose   for  which 
said  park  or  square   was  dedicated  or   in    contravention 
of   the   conditions  of  any  grant  under   which  said  park 
or   square  might   have  been  received,    ,    ," 

A  review  of   the   history  of  Portsmouth  Square   reveals   the 
following  facts:        Porstmouth  Square  was   reserved  as   a   square   as 
part  of  the    old   Mexican  Pueblo  of  San  Francisco,        The   City  and 
County  of  San  Francisco  presently   holds    title    to    said   Square  by 
virtue   of  an  Act  of  Congress  of   the    United  States   of  America, 
entitled   "An  Act  to   Expedite    the   Settlement  of  Title    to   Lands   in 
the   State  of  California,"  approved  July  1.   l86i|    (Vol,    No,   13, 
United  States   Statutes  at  •'-'arge,   page    333)»   snd  by  letters   patent 
from  the   United  States   of  America   to    the  City   and  County  of 
San  Francisco,   dated   January  17,    I88I4.,   and  recorded   in  the   office 
of  the   Recorder    of  the   City  and  County  of  San    Francisco    on  July  1, 
l88ij.,    In  Liber  1   of   Patents,    at  page  12, 

Keeping  in  mind    the  applicable   portions   of   Section  l\.2  of 
the    Charter  and    the   manner  in  which  Portsmouth  Square   was  dedicated, 
and   the   letters  patent  under  which  the   City  and   County   holds   title 
thereto,    the   four  legal   points   raised  by  Mr,  Erskine    in  relation  to 
the   revised  plans   for   the   garage   project  may   now  be   analysed  as 
follows: 

1,        The  pro  j e c t  will  be    constructed  entirely 
within  the   subsurface  of  the    Square . 

The  question   to  be  decided  is,   what    is   meant  by   the    term 
"subsurface"   as   used   in  Section  i|2   of  the   Charter?        There    is  no 
agreed  definition  of   the  word   "surface",   and,    generally  speaking, 
its  meaning  must  be  determined  from  the   context,    although  prima 
facie    the   word   "surface"   or  "superficies"  means  nothing  more    than 
the  mere    vestimenta    terraej      the    superficial  part  of  the  land; 
the   top  of  the    earth  and  whatever  is    on  the   face    thereof, 
(Superior  Coal   Co,   v,   Musselshell  County,   1|1   -P,   2d  li;,   21,    16  Mont. 
50171        ^be    word   "surface",   when   specifically   used  as  a    subject  of 
conveyance,    has  a    definite   and  certain  meaning,    and  means    that  part 
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of  the   land  which  may  be    used  for  agricultural   purposes,         (Williama 
V.    South  renn  Oil    Co.,   l\.3  S.jiI,    211+,    215,   52  W,   Va .   l6l;      Murray  v, 
Allred,   i|3  S.W,    35^  358,   100   Tenn.lOO;      City  of  Salisbury    to   Use 
of  Ratter  v.   Schooler.   53  S.VJ,   2d  26?,    270,    331   Mo.   291,)        The 
prefix  "sub"   derived  from  the   latin  word  means    "under". 

Prior  to  1931   the   Charter  prohibited   the   leasing  of  any 
part  of  park  lands   except   for  recreation  purposes,        VJhen   the  new 
Charter  was  adopted   in  1931#    Charter   Section  I4.I    (now  Section  [|.2) 
provided   an  exception   to  the   aforesaid  prohibition,    and  Section  i4.2 
(formerly  Section  I4.I)   now  provides   that   the    recreation  and  park 
commission  may  lease    subsurface  space   under  any  park  or  square   for  a 
public  automobile   parking   station,   provided   that   the   construction 
when  completed  and   the   operation  will  not  be,    in  any  material    re- 
spect or  degree,   detrimental   to    the   original   purpose   for  which  said 
park  or  square  was  dedicated,   or  m  contravention  of   the    conditions 
of  any   grant  under  vjhlch  said   park  or   square  might    have  been 
received.      Prom  the    context  of  the  aforesaid  portion  of  Section  i;2, 
it   is   evident   that   the  word   "subsurface"   as   used   therein  means  under 
that  part  of  the  park  or   square   upon  which  may   be    grown   grass, 
shrubs  and    trees. 

Therefore,  if  the  soil  covering  the  completed  garage  is 
capable  of  growing  grass,  shrubs  and  trees,  that  soil  constitutes 
the  surface  of  the  Square,  and  the  garage  under  such  soil  will  be 
within  the    subsarface    space   of   the   Square, 

The    revised  plans   for  the    garage   have   eliminated  all  ex- 
terior walls,   and   the   entire    gara;_,e,   except   for   the  entrances   and 
exits,    which  will   occupy  approximately  2%  of   the    surface   area   of 
the    Square,   will   be  below  a   soil   covering   capable   of   growing  grass, 
shrubs  and  trees.     Such  garage,    therefore,   when  completed  will  be 
within  the    subsurface    space   under   the   Square   in  accordance   with  the 
provisions   of  Section  i|2   of   the    Charter, 

The  fact   that    the  garage  when  completed  may  not   be 
entirely  below  the  present    surface   of  the   park  is   not  material, 
I   find  nothing  in   the   original   dedication  or  the    letters   patent 
which  would  prohibit  a   modification  of   the  contour  of  said  Square, 
provided   such   change    is  not   inconsistent  with  the   enjoyment  by    the 
public  of   the   Square  for  park  purposes. 

By  virtue   of   Section  1^2  of   the   Charter  whereby    the 
Recreation  and   Park  Commission  has   complete   and  exclusive    control, 
management  and  direction   of  Portsmouth  Square,    the    Commission  has 
the  authority   to    cause    said   Square    to  be   raised,    lowered  or  the 
contour   thereof  modified.        The   Commission  may  change    the    character 
of   the   use  of  the   Square   so  long  as   such  change    is  not   inconsistent 


w 
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with  the   enjoyment   by  the  public   of   the  Square    for   park  purposes, 
(City   and  C ounty   of  San  Francisco   v,  Linares «    16  Gal,   2d  l+i^-l,   kk^t) 

2,  Changing  the    contour  of   the    slope   will 
not  be  materially  detrimental'   to    the 
original   purpose   for   which  the    Squa re 
was   dedicated. 

The   revised   plans  for  Portsmouth  Square   garage   have 
eliminated  all  exterior  walls.     Although   the  surface    of   the   Square 
when  restored   will  be   elevated  above    the   presentlevel   of   the   ground 
in   some   places,   as  was    the   case    in  Union  Square,    in  my    opinion   it 
will  no  more    resemble    "two   strips    of  roof  garden"   than  does    the   re- 
stored  surface   of   Union  Square, 

The  revised  plans  do  not  in  my  opinion  materially  alter 
the  existing  slope  of  the  Square,  but  provide  for  a  gradual  slope 
from  Aearny   Street   conforming  generally   with   the  existing  slope. 

As    has   been  pointed  out,    there   is   no  requirement   either   in 
law  or   in  the   dedication  of  the    Square   that    the   original   contour 
remain  forever   unchanged.        The   Recreation  and    Park   Commission  has 
the   right   to    change    the   character  of  the    use   of    the  land    so    long  as 
the   contemplated  use    is  not   inconsistent  with   the   enjoyment  by   the 
public  of  the   land  for  park  purposes,        (City   and   County   of 
San  Francis  co   v,   Linares,    supra, ) 

3,  The  project  will  not  be  materially 
detrimental  "to    the  oi'iginal    purpose 
of  the  rqiia re   because    the    view   of  the 
lawns   and   trees   from   surrounding   streets 
would  be   cut   off. 

The   objection   that  a  wall  along  Kearny  Street  would   cut 
off  from  the  people   and  traffic  moving  on  ivearny  Street  all   view  of 
the   park,  and    that   the   people  on  the   two  terraces  will   have  no   view 
of  Kearny   Street  appears   to   have   been  eliminated  by   the   revised 
plans,        Eut   even  if    such  condition  did  exist,    -l  find  nonerit   in  the 
contention   that   blockin^^  of  the   view  of    some  of   the   interior  por- 
tions  of  the    Square   from  Kearny   Street,   or   from  any   of    the    surround- 
ing streets   for   that  patter,   would  be  materially  detrimental    to   the 
purposes   for  which   the   Square   was   dedicated.        The    test   is   not 
whether   all    of   the   lawiand   trees   of  the   nark  can  be    sean  from   the 
surrounding   streets,   but  rather  i-?hether   the  park  itself   can  be   en- 
joyed as   such  by   the  public.        However,    in  the   final   analysis,    this 
is  not   a   legal   question  but  rather  a    question  of   fact   to   be   deter- 
mined by   the    Recreation  and   Park  Commission  under  the  powers   vested 
in   it  by   the   Charter, 
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h»        The   pro.ject  will  not   Interfere   with  the 
holding  of   public    celebrations   and 

meetings. 

The   revised  plans  provide   for  a    surface    sloping  gradually 
up  from  Kearny  Street  in  general  conformity  with  the   existing  slope, 
makin^   the    -square  visible   from  all  sides.        The   objection  that 
events   occurring   in  the   square  would   happen  entirely  out   of   the 
sight   of  people   on  Kearny   Street  and   to  a   large   extent    out  of  the 
sight   of  people   on  Clay   and   I'ashington  Streets,    thus   impairing  to   a 
very  substantial   degree    the    function  of  providing  a   place    for  pub- 
lic meetings  and   celebrations,    would   therefore   seem  to   be  inapplic- 
able  in  so   far  as   it    relates  tei    the    revised  plans. 

It  would  further  apoear  that   the    construction  of  a    garage 
immediately   beneath  the    Square   would  be    in  aid  of  rather  than 
detrimental   to   the   purposes    of    the   Square,        Although  the  primary 
purpose   of  the   construction  of  the   garage   is   to    relieve   traffic 
congestion   in   the   crowded   Chinatown  area  by  providing  off-street 
parking  spaces,    the    construction  and  opera tionof   such  a   facility 
immediately  beneath   the   Square   ^^rould   incidentally  and   to    some   ex- 
tent at   least  be  a    convenience   for    those  members   of   the   public  who 
desired   to    visit   and  travel    to    the   Square  by  private   automobile, 
thus  addin:gto    the    fuller   enjoyment  by    the   public  of   the  privileges 
of  the  Square,         (See   Humphreys  v.    City  and  County   of  San  Francisco, 
92  Cal.  App,   66,    76,) 

You  are  advised  accordingly. 

Respectfully   submitted. 


DION  R,    HOLM 
City  Attorney 

TO:   l^Ir,  John  J,  Per  don 

Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 
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SUBJECT:   HEALTH  SERVICE  SYSTEM,  USE  OF  MONEYS  PROM  EMPLOYEES  OR 
MATCHING  CONTRIBUTION  OP  CITY  IN  ONE  FISCAL  YEAR  FOR 
PAYMENT  OP  INDEBTEDNESS  FOR  PRIOR  FISCAL  YEAR 

Dear  Sir: 

I  have  your  request  for  an  opinion,    as  follows: 

REQUEST 

"Can  the  Health  Service  System  use  monies 
from  members,  retired  persons,  resigned  employees 
and  other  beneficiaries  of  the  System  and/or  monies 
from  the  matching  contribution  of  the  City  for 
members  and  retired  persons,  derived  in  any  one 
fiscal  year  for  the  payment  of  indebtedness 
incurred  in  any  fiscal  year,  (but  subsequent 
to  July  1,  1958);  such  indebtedness  to  include, 
but  not  exclusively,  administrative  expenses 
for  the  operation  of  the  Health  Service  System, 
medical  expenses  such  as  doctor,  hospital, 
ambulance,  laboratory  and  x-ray  services  and 
contract  payments  for  Alternate  Medical  Care 
Plans  and  Major  Medical  insurance?" 

OPINION 

The  word  City  as  used  herein  shall  include  City  and 
County  of  San  Francisco  and  San  Francisco  Unified  School  Dis- 
trict; the  word  member  includes  retired  members. 

Pursuant  to  Section  80  of  the  Charter  "unused  and 
unencumbered  appropriations  or  unencumbered  balances  existing 
at  the  close  of  any  fiscal  year"  must  be  transferred  to  a 
"cash  reserve  fund"  or  shall  be  held  as  surplus  and  available 
for  appropriation  in  the  next  succeeding  fiscal  year.   The 
section,  however,  contains  certain  exceptions  from  the  above 
requirement,  namely:   "...  revenue  or  money  required  by  law 
to  be  held  in  school,  bond,  bond  interest,  bond  redemption, 
pension,  trust,  utility  or  other  specific  funds,  or  to  be 
devoted  exclusively  to  specified  purposes  other  than  annual 
appropriations.  ..." 

The  Health  Service  System  Fund  is  established  by  the 
provisions  of  Section  172.1.11  of  the  Charter  and  since  July 
1,  1958  consists  of  contributions  made  by  the  City  and  the 
members  thereof.   The  section  further  makes  it  the  duty  of  the 
City  to  annually  appropriate  to  the  Health  Service  Fund  such 
amounts  as  are  necessary  to  cover  the  obligation  imposed  by  the 
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Charter  on  the  City,  which  Is  that  the  City  must  provide  match- 
ing funds  based  upon  various  percentages  contained  in  the  Charter 
and,  thus,  the  Fund  becomes  a  trust  fund,  as  that  term  is  used 
in  the  exceptions  found  in  Section  80  of  the  Charter.   This 
trust  fund  is  for  the  benefit  of  members  whose  own  contributions 
are  being  matched  by  the  City's  contributions.   Any  sums  on  hand 
In  this  Fund  at  the  end  of  any  fiscal  year  are  not  subject  to 
the  provisions  of  Section  80  as  to  transfer  because  of  their 
trust  character  and,  therefore,  they  remain  available  to  the 
Health  Service  Board  to  be  expended  by  them  solely  for  the  pur- 
poses authorized  by  Charter  Section  172.1.11. 

Therefore,  you  are  advised  that  money  on  hand  at  the 
end  of  the  fiscal  year  in  the  Health  Service  Fund,  which  has 
been  neither  used  or  encumbered,  remains  available  for  expendi- 
ture in  subsequent  fiscal  years.   In  advising  you  on  this  point, 
I  wish  to  point  out  that  sums  of  money  which  are  true  surpluses 
and  which  are  not  actually  reserved  for  contingencies  should  not 
be  allowed  to  accumulate  indefinitely  lest  their  accumulation 
result  in  the  conclusion  by  either  the  Controller  or  a  member  that 
the  Board  has  acted  arbitrarily  in  setting  the  rates  of  contrib- 
ution, since  continuous  accuraulatlons  of  this  sort  would  be 
contra  to  the  purposes  for  which  the  System  is  established  as 
provided  in  Section  172.1.11  of  the  Charter.   If  a  deficit  exists 
at  the  end  of  a  fiscal  year  then  either  an  assessment  or  a  change 
in  premium  rate  would  be  required  to  make  it  up. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Walter  E.  Hook,  M.D. 

Director  of  Health  Service  System 

61  Grove  Street 

San  Francisco  2,  California 


WJB/BJW 


OPINION  NO.  1408 
December  11,  I959 


SUBJECT:  AUTHORITY  OF  BOARD  OP  SUPERVISORS  TO  DESIGNATE  THE 
RECREATION  AND  PARK  COMMISSIONERS  AS  THE  AUTHORITY 
TO  MANAGE  AND  CONDUCT  THE  ANNUAL  FLOWER  SHOW 


Dear  Sir: 


I  am  in  receipt  of  your  request  for  an  opinion  as  follows 


REQUEST 


"As  you  know,  the  Hall  of  Flowers  is  being 
constructed  in  Golden  Gate  Park  as  a  facility  for 
San  Francisco's  County  Fair.   Funds  allocated  to 
San  Francisco  by  the  State  of  California  for  county 
fair  purposes  are  being  used.   The  building  is  sched- 
uled to  be  completed  in  the  spring  of  I96O.   There- 
after, San  Francisco's  County  Fair,  which  is  an  annual 
flower  show,  will  be  held  in  the  building. 

"We  would  appreciate  being  advised  whether  the 
Board  of  Supervisors  has  authority  to  designate  the 
Recreation  and  Park  Commission  as  San  Pr'ancisco's 
county  fair  board  of  directors  with  responsibility 
for  managing  the  Hall  of  Flowers  and  conducting  the 
annual  county  fair.   If  the  Board  of  Supervisors  has 
this  authority,  please  advise  us  of  the  procedural 
steps  necessary  to  achieve  this  arrangement." 


OPINION 


In  a  previous  opinion  (Opinion  No.  1311^  dated  December 
1,  1958),  I  have  advised  the  Recreation  and  Park  Commission  that 
they  have  exclusive  and  complete  control  over  the  Hall  of  Flowers, 
and  the  purposes  for  which  it  may  be  used"  (Emphasis  addedj"!   This 
is  due  to  the  Board  of  Supervisors  already  having  passed  an  ordi- 
nance, (Ordinance  No.  6128  on  June  28,  1950),  conferring  on  the 
Recreation  and  Park  Commission  such  power. 
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In  the  past  the  annual  flower  show  was  held  in  the  City 
Hall  rotunda,  and  the  Chief  Administrative  Officer  contracted  with 
the  San  Francisco  Flower  Show,  Incorporated  to  conduct  the  show. 
The  Chief  Administrative  Officer  also  prepared  for  the  Board  of 
Supervisors  the  annual  budget  for  submission  to  the  State  Director 
of  Finance  to  enable  San  Francisco  County  to  share  in  the  funds 
allocated  to  the  various  counties  for  the  encouragement  of  state 
fairs.   The  funds  received  from  the  state  were  never  specifically 
earmarked  for  any  county  department  so  the  Chief  Administrative 
Officer  was  charged  with  the  administration  and  expenditure  of  the 
funds  for  the  purposes  for  which  such  aproprlations  were  made  by 
the  state  (i.e.,  a  county  fair).   This  was  In  accordance  with 
Charter  Section  72. 

However,  with  the  annual  flower  show  now  to  be  held 
in  the  Hall  of  Flowers  in  Golden  Gate  Park,  and  the  Recreation 
and  Park  Department  already  authorized  to  control  the  use  of  the 
building,  it  would  seem  logical  to  designate  the  members  of  the 
Recreation  and  Park  Commission  to  conduct  the  annual  flower  show, 
and  to  perform  the  duties  heretofore  exercised  by  the  Chief  Adminis- 
trative Officer  as  to  the  preparation  of  the  annual  budget. 

It  is  not  necessary  to  give  the  members  of  the  Recreation 
and  Park  Commission  the  title  of  county  fair  directors  in  order 
for  them  to  take  over  the  responsibility  of  conducting  the  annual 
flower  show  as  neither  the  Agricultural  Code  nor  the  Government 
Code  requires  that  county  fair  directors  be  appointed  to  conduct 
local  county  fairs. 

The  Board  of  Supervisors  is  given  wide  discretion  under 
the  Government  Code  sections  applicable  to  county  fairs  (Govern- 
ment Code,  Sections  25900,  et  seq.).   It  has  the  power  to  desig- 
nate the  members  of  the  Recreation  and  Park  Commission  as  the 
body  to  conduct  the  annual  flower  show. 

Likewise,  the  Board  of  Supervisors  has  authority,  under 
the  Charter,  to  confer  on  the  Recreation  and  Park  Commission 
members  any  additional  powers  they  deem  advisable.   (San  Francisco 
Charter,  Section  9.) 

In  Opinion  No.  1311  I  also  indicated  the  Board  of  Super- 
visors has  control  over  funds  received  from  the  State  of  Califor- 
nia for  fair  purposes.   The  building  now  under  construction,  which 
will  house  the  annual  flower  show,  is  being  constructed  with  funds 
allocated  to  San  Francisco  County  by  the  state  out  of  parl-mutual 
funds  pursuant  to  Agricultural  Code,  Section  92,  and  Business  and 
Professions  Code,  Sections  19624  and  I9626.   Under  Section  92  of 
the  Agricultural  Code  a  duty  is  imposed  on  the  county  receiving 
the  allocation  to  deposit  such  funds  in  a  separate  bank  account. 


Opinion  No.  l4o8 
December  11,  1959 
Page  3 


and  to  file  an  annual  budget  with  the  State  Director  of  Finance 
with  respect  to  the  use  of  such  funds. 

The  ordinance  gives  control  of  the  annual  flower ^ow 
to  the  Recreation  and  Park  Commission  members  upon  the  completion 
of  the  building.   Therefore,  no  additional  procedural  steps  will 
be  necessary  to  effectively  transfer  these  duties  to  the  members 
of  the  Recreation  and  Park  Commission.   Once  the  building  is  com- 
pleted, (tentatively  scheduled  for  early  spring  of  i960),  the  members 
of  the  Recreation  and  Park  Commission  can  assume  the  duties  of  con- 
ducting the  annual  flower  show  and  preparing  and  filing  tire  annual 
budget  with  the  State  Director  of  Finance. 

This  year's  budget  has  already  been  prepared  by  the 
Board  of  Supervisors  under  Resolution  No.  860-59  on  November  2, 
1959.   However,  this  was  in  keeping  with  the  wording  of  Ordinance 
No.  6128.   Under  the  ordinance  the  Recreation  and  Park  Commission 
is  charged  with  the  maintenance  of  the  building.   Further,  they 
are  given  the  control  of  the  building,  for  the  purposes  for  which 
it  may  be  used,  after  the  building  is  completed.   Since  the  primary 
reason  for  construction  of  the  building  is  to  afford  a  permanent 
site  for  the  annual  flower  show,  the  wording  of  the  ordinance  is 
sufficiently  broad  to  transfer  the  duties  of  annually  preparing  the 
budget  and  managing  the  flower  show  to  the  Recreation  and  Park 
Commission  without  further  legislation. 

In  the  past  the  flower  show  has  been  managed  by  San 
Francisco  Flower  Show,  Inc.,  in  a  manner  that  has  been  most  bene- 
ficial to  San  Francisco.   Nothing  in  this  opinion  should  be  con- 
strued as  indicating  that  any  change  in  management  of  the  flower 
show  need  be  made  in  the  future.   However,  the  duty  of  contract- 
ing for  the  flower  show  presentation  would,  in  the  future,  rest 
with  the  Recreation  nd  Park  Commission  rather  than  with  the  Chief 
Administrative  Officer. 

You  are  advised  accordingly. 

Respectfully  submitted. 


TO:   SHERMAN  P.  DUCKEL 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco  2,  California 

cc:   Recreation  and  Park  Commission 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  I7,  California 
Attention:   Paul  N.  Moore,  Secretary 

MBF/BJW 


DION  R.  HOLM 
City  Attorney 


OPINION  NO.  1409 
December  17,  1959 


SUBJECT:    CONSTITUTIONALITY  OP  ORDINANCE  REQUIRING  THAT  A  REPORT 
OP  RESIDENTIAL  BUILDING  RECORD  BE  OBTAII^D  PRIOR  TO 
SALE  OR  EXCHANGE  OP  RESIDENTIAL  BUILDINGS 

Dear  Sir: 

I  have  your  request  for  an  opinion,  received  on  December  2, 
1959,  as  follows: 

REQUEST 

"On  Thursday,  December  3j^d,  the  Public  Buildings,  Lands 
and  City  Planning  Committee  will  meet  to  consider  a  proposed 
ordinance  which  would  require  that  a  report  of  residential 
building  record  be  obtained  prior  to  sale  or  ejcchange  of 
residential  buildings.  A  copy  of  the  proposed  measure  is 
attached  for  your  ready  reference. 

"Will  you  kindly  favor  me  with  your  opinion  as  to 
the  legality  of  the  proposed  ordinance." 

OPINION 

The  proposed  ordinance  would  require  that  prior  to  the  sale 
or  exchange  of  residential  property  the  seller  shall  obtain  from  the 
Bureau  of  Building  Inspection  and  deliver  to  the  buyer  a  report  of 
residential  building  inspection  which  would  set  forth  the  existing 
authorized  occupancy  or  use  of  said  residential  building.  The  seller 
is  required  to  apply  for  the  report  on  an  application  showing  inform- 
ation regarding  the  existing  occupancy  and  use  of  said  building. 

It  is  obvious  from  the  terms  of  this  ordinance  that  it 
would  accomplish  tv;o  particular  objectives,  that  of  legislatively 
precluding  a  fraud  upon  the  buyer  by  furnishing  him  v;ith  a  form  of 
evidence  of  any  illegal  occupancy  or  use,  and  that  of  informing  the 
enforcing  authorities  of  the  city  of  such  illegal  occupancy  or  use. 
The  overall  effect  would  be  to  secure  greater  conformity  with  the 
building  and  zoning  laws  of  the  city  and  county  by  the  correction  of 
existing  illegal  conditions. 

Viewed  solely  from  the  standpoint  of  the  first  objective 
of  the  ordinance  above  cited,  and  those  provisions  necessary  to  ac- 
complish that  objective,  I  can  find  no  valid  constitutional  objection 
thereto.   Fundamentally  involved  are  the  freedoms  to  acquire,  possess 
and  dispose  of  property,  declared  to  be  natural  and  inalienable  rights 
guaranteed  by  both  the  United  States  Constitution  and  the  Constitution 
of  this  State.   (l4th  Amendment,  U.  S.  Constitution j  Article  I, 
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Section  13,  Constitution  of  the  State  of  California;  l6  C.  J.  S., 
p.  1051;  Ex  Parte  Quarg,  l49  Gal.  79;  People  v.  Pace,  73  Cal.  App. 
543;  Terrace  v.  Thompson,  263  U.  S.  197,  b3  L.  Ed.  255-)   These 
rights,  however,  are  not  absolute  and  are  subject  to  the  power  of  the 
government  to  impose  reasonable  limitations  and  regulations  under  the 
police  power  in  the  interest  of  the  common  good  and  general  welfare, 
including  those  restrictions  and  limitations  reasonably  adapted  to 
promote  the  state  of  public  health  and  safety  and  to  prevent  or  sup- 
press the  perpetration  of  a  fraud.   See:   I6  C.  J.  S.,  p.  IO58  et  seq.; 
Gregory  v.  Hecke,  73  Cal.  App.  260;  Hart  v.  City  of  Beverly  Hills, 
11  Cal.  2d  343;  In  re  Sidebotham,  12  Cal.  2d  434,  certiorari  denied 
307  U.  S.  634,  03  L.  Ed.  151b." 

The  case  of  In  re  Sidebotham,  supra.  Involved  the  consti- 
tutionality of  those  provisions  of  the  Real  Estate  Act  of  the  State 
of  California,  specifically  Sections  11010  to  11021  of  the  Business 
and  Professions  Code,  which  provide  for  the  furnishing  of  informa- 
tion to  the  Real  Estate  Commissioner  by  an  owner  or  subdivider  prior 
to  offering  subdivided  lands  for  sale,  for  investigation  by  the  Real 
Estate  Commissioner,  and  for  the  issuance  of  an  order  prohibiting 
the  sale  if  the  investigation  showed  that  the  sale  or  lease  would 
constitute  misrepresentation  to  or  fraud  or  deceit  of  purchasers  of 
lots  or  parcels  in  the  subdivision.   The  court  sustained  the  validity 
of  the  statute  as  against  the  contention  that  it  placed  unreasonable 
burdens  on  property  rights,  pointing  out  on  page  436  of  the  reported 
decision  as  follows: 

"It  is  contended  that  these  sections  are  unconstitutional 
in  that  they  place  unreasonable  burdens  on  the  exercise 
of  property  rights,  and  that  they  are  vague  and  uncertain. 
In  our  opinion  these  contentions  are  not  sound. 

"The  assertion  that  this  is  not  valid  police 
power  legislation  because  it  benefits  only  a  special 
class,  the  purchasers  and  lessees  of  subdivided  real 
estate,  and  not  the  v/hole  public.  Is  without  substance. 
The  police  power  may  be,  and  usually  is,  exercised  for 
the  purpose  of  protecting  particular  classes  of  the 
public  in  need  of  such  protection,  and  it  is  rare  indeed 
that  a  single  law  includes  everyone  in  the  scope  of  its 
regulations.   The  object  of  the  present  law,  prevention 
of  fraud  and  sharp  practices  in  a  type  of  real  estate 
transaction  peculiarly  open  to  such  abuses,  is  obviously 
legitimate;  and  the  method,  involving  investigation  and 
disclosure  of  certain  essential  facts,  and  a  protection 
for  the  Innocent  purchaser  against  loss  of  his  land  by 
foreclosure  of  the  underlying  mortgage,  is  perfectly 
reasonable. " 
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I  believe  that  a  court  would  arrive  at  the  same  result  in 
a  consideration  of  those  provisions  of  the  proposed  ordinance  which 
would  require  the  furnishing  of  a  report  shov;ing  the  legal  occupancy 
and  use  of  the  residential  property  to  the  buyer,  and  if  the  ordi- 
nance were  so  limited  in  its  requirements  I  would  have  no  hesitation 
in  affirming  its  legality. 

However,  the  ordinance  goes  further  and  requires  by  Sec- 
tion 351.2  thereof  that  the  seller  or  his  agent  file  an  application 
with  the  Central  Permit  Bureau,  which  would  shovj  the  number  of 
habitable  rooms,  number  of  dwelling  units,  housekeeping  units,  guest 
rooms,  and  whether  ov/ner  occupied  or  rented.   If  the  seller  had  added 
a  habitable  room  in  a  basement  without  a  permit  or  had  made  an  illegal 
conversion,  misdemeanors  under  Section  305  of  the  Building  Code,  the 
information  on  the  application  v;ould  disclose  the  violation  of  the 
law  to  the  building  inspection  department.   However  beneficial  this 
information  might  be  to  the  public  authorities  and  to  the  general 
public  as  a  v\rhole  I  nevertheless  believe  the  requirement  to  be  in- 
valid as  violative  of  the  property  ovmer's  right  and  privilege 
against  self-incrimination  guaranteed  him  by  those  provisions  of 
Section  13  of  Article  I  of  the  Constitution  of  the  State  of  Cal- 
ifornia, v;hich  read:   "No  person  shall  ...  be  compelled,  in  any 
criminal  case,  to  be  a  witness  against  himself." 

It  is  not  necessary  that  a  criminal  prosecution  be  pending 
or  in  contemplation,  or  that  the  information  should  be  sufficient  of 
itself  to  establish  a  violation,  in  order  that  the  constitutional 
protection  against  self-incrimination  may  be  invoked.   In  the  case  of 
People  V.  Mccormick,  102  Cal.  App.  2d  Supp.  95^,  a  county  ordinance 
which  required  a  member  of  any  Communist  organization  to  register 
with  the  sheriff  of  the  county  was  held  invalid,  and  in  the  course 
of  the  decision  the  court  pointed  out  as  follows: 

"The  words  'No  person  shall  ...  be  compelled,  in 
any  criminal  case,  to  be  a  v/itness  against  himself  mean 
that  no  person  shall  be  compelled  to  make  any  statement, 
orally  or  in  v/riting,  anywhere  or  at  any  time,  which  may 
be  made  use  of  against  him  in  any  criminal  prosecution, 
then  pending  or  which  might  thereafter  be  brought  against 
him.   V/ith  almost  complete  unanimity  the  cases  find  in  the 
words  more  than  is  literally  there.   The  protection  afforded 
includes  but  goes  beyond  the  assurance  to  a  defendant  on 
trial  in  a  criminal  case  that  he  will  not  be  compelled  to 
testify  against  himself.   The  protection  intended  applies 
even  before  the  commencement  of  a  criminal  case  and  secures 
one  who  may  reasonably  be  expected  to  be  a  defendant  from 
furnishing  ammunition  to  be  used  against  him. 
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"...   In  Ex  parte  Clarke  (lo94),  103  Gal.  352 
[37  P.  230],  the  petitioner  had  been  imprisoned  because 
he  refused  to  answer  questions  put  to  him  in  a  proceeding 
initiated  by  his  assignee  in  insolvency,  the  object  of 
v/hich  inquiry  was  to  ascertain  whether  or  not  the  peti- 
tioner had  concealed  assets  which  he  should  have  turned 
over  to  the  assignee.  Had  he  concealed  any  of  such  assets 
he  would  have  violated  section  154,  Penal  Code,  and  so 
been  guilty  of  a  high-grade  misdemeanor.   Viewing  peti- 
tioner's plight,  our  Supreme  Court  stated  in  an  opinion 
written  by  Chief  Justice  Beatty  (103  Cal.  354-5  [37  P.  231]): 
'No  person  can  be  compelled  in  any  criminal  case  to  be  a 
v;itness  against  himself.   (Const.,  art.  I,  §13.) 

"'To  bring  a  person  within  the  immunity  of  this 
provision,  it  is  not  necessary  that  the  examination 
should  be  attempted  in  a  criminal  prosecution  against 
the  witness,  or  that  such  a  prosecution  should  have  been 
commenced  and  actually  pending.   It  is  sufficient  if  there 
is  a  law  creating  the  offense  under  which  the  witness  may 
be  prosecuted.   If  there  is  such  a  law  under  which  the 
witness  may  be  indicted  or  otherwise  prosecuted  for  a 
public  offense  arising  out  of  the  acts  to  which  the  exam- 
ination relates,  he  cannot  be  compelled  to  answer  in  any 
collateral  proceeding  unless  the  lav;  absolutely  secures 
him  against  any  use  in  a  criminal  prosecution  of  the 
evidence  he  may  give;  and  this  can  only  be  done  by  a 
provision  that,  if  he  submits  to  the  examination  and 
answers  the  questions,  he  shall  be  exempt  from  any 
criminal  prosecution  for  the  offense  to  v/hich  the 
inquiry  relates. 

"'All  these  propositions  are  decided  by  the  supreme 
court  of  the  United  States  upon  an  exhaustive  review  of 
the  authorities  in  the  case  in  Counselman  v.  Hitchcock, 
142  U.S.  547  [12  S.Ct.  195,  35  L.Ed.  1110],  a  case  in 
every  essential  particular  identical  with  this.'" 

Also  see:   U.  S.  v.  Five  Gambling  Devices, 

3^  U.  S.  441,  9J  L.  Ed.  179,  189; 

Ex  parte  Tahbel,  46  Cal.  App.  755. 

The  fact  that  the  disclosure  may  be  of  great  public  benefit 
is  not  a  sufficient  cause  for  the  deprivation  of  the  constitutional 
immunity.   In  this  connection  the  court  in  the  McCormick  case,  supra, 
pointed  out,  at  page  96O: 

"The  privilege  may  not  be  violated  because  in  a  particular 
case  its  restraints  are  inconvenient  or  because  the  sup- 
posed malefactor  may  be  a  subject  of  public  execration  or 
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because  the  disclosure  of  his  wrongdoing  will  promote 
the  public  weal. 

"It  is  a  barrier  interposed  between  the  Individual 
and  the  pov/er  of  the  government,  a  barrier  interposed 
by  the  sovereign  people  of  the  state;  and  neither  legis- 
lators nor  judges  are  free  to  overleap  it." 

The  court  in  the  case  of  United  States  v.  Ansani, 
133  P.  Supp.  451,  was  even  more  emphatic  on' the  poinT!   In  this 
case  the  court  held  invalid  on   the  ground  of  self-incrimination  that 
portion  of  a  statute  i;hich  required  that  dealers  in  gambling  devices 
file  monthly  records  of  sales,  deliveries  and  inventories  of  such 
devices.  The  court  stated,  page  454: 

"A  dealer  in  gambling  devices,  a  natural  person  entitled 
to  the  personal  guarantees  in  our  Bill  of  Rights,  is  com- 
pelled by  a  penal  statute  to  report  his  unlavjful  acts. 
To  say  that  these  required  reports  become  public  documents 
is  to  erase  the  Fifth  Amendment  from  the  Constitution. 
Nor  do  I  reach  the  problems  v/hich  usually  arise  when 
some  grant  of  immunity  is  extended  by  Congress,  for  reg- 
istrants under  Section  3  of  this  statute  are  granted  no 
immunity  whatever.   The  problem  here,  as  I  see  it,  is 
as  simple  as  it  would  be  if  all  burglars,  for  example, 
V7ere  required  to  file  monthly  reports  of  burglaries  per- 
petrated during  the  preceding  month,  together  with  an 
inventory  of  all  stolen  goods.   Such  a  requirement  would 
certainly  simplify  the  apprehension  and  prosecution  of 
burglars;  but  it  would  be  repugnant  to  the  Fifth  Amendment 
to  our  Constitution  of  the  United  States. 

"Our  basic  law  prevents  the  Government  from  compelling 
any  man  to  give  evidence  of  his  own  crimes.   This  guaranty, 
as  embodied  in  the  Fifth  Amendment,  may  have  been  more 
meaningful  to  Americans  in  the  Eighteenth  Century  when  the 
rack  and  the  screw  were  still  fresh  in  the  minds  of  men; 
but  it  should  be  just  as  meaningful  today.   Even  modern 
history  shows  that  a  Government  which  too  willingly 
abandons  some  of  its  fundamental  lav;  to  combat  a  temporal 
evil,  soon  loses  all  of  its  law.   Certainly,  a  statute 
v/hich  compels  a  man  to  list  his  crimes  under  penalty  of 
prison  would  insure  the  punishment  of  many  criminals 
who  would  otherwise  remain  unpunished.   But  such  insurance 
is  too  costly  for  any  free  people,  for  it  may  be  bought 
only  v;ith  a  surrender  of  a  good  measure  of  their  liberty." 

See  also:   Boyd  v.  United  States, 

rr6  U.  S.  blY,  29  L.  Ed.  746. 
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Here,  the  proposed  ordinance  would  require  the  property 
ovvner,  as  a  condition  to  the  exercise  of  his  constitutional  right 
to  dispose  of  his  property,  to  reveal  to  the  public  authorities  of 
the  city  and  county  v;hether  or  not  he  has  violated  the  Building 
Code  of  the  City  and  County  of  San  Francisco.   Any  such  violation 
would  be  a  misdemeanor  under  the  provisions  of  Section  805  of  the 
code,  punishable  by  a  fine  not  to  exceed  $500,  or  by  imprisonment 
In  the  county  jail  for  not  to  exceed  six  months,  or  by  both  such 
fine  and  imprisonment.   The  revelation  required  by  the  ordinance, 
then,  would  place  the  property  owner  in  jeopardy  of  such  fine  or 
imprisonment,  or  both.   I  believe  the  authorities  above  cited  affirm- 
ing the  individual's  constitutional  right  against  self-incrimination 
are  particularly  applicable  in  this  situation. 

You  are  accordingly  advised,  in  direct  answer  to  your 
request,  that  in  my  opinion  the  proposed  ordinance  is  unconstitu- 
tional as  presently  drafted. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   Hon.  James  J.  Sullivan 
Supervisor 
235  City  Hall 
San  Francisco  2,  California 


TJB/BJl\r 
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December  29,  1959 


SUBJECT:   SICK  LEAVE  PAY  AS  "WAGES"  UNDER 
FEDERAL  SOCIAL  SECURITY  ACT 

Dear  Sir: 

You  have  requested  an  opinion  as  follows: 

REQUEST 

"Please  advise  me  if  our  sick  leave  pay 
constitutes  'wages'  under  the  provisions  of 
the  Social  Security  Act." 

OPINION 

Sec.  209  of  the  Social  Security  Act,  as  amended  (42  U.S.C, 
A.  Sec.  409),  provides: 

"Definition  of  wages. 

"For  the  purposes  of  this  subchapter,  the  term 
'wages'  means  remuneration  .  .  .  paid  after  1950  for 
employment,  .  .  .  except  that,  in  the  case  of  remun- 
eration paid  after  1950,  such  term  shall  not  include — 


"(b)  The  amount  of  any  payment  .  .  .  made  to, 
or  on  behalf  of,  an  employee  or  any  of  his  dependents 
under  a  plan  or  system  established  by  an  employer 
which  makes  provision  for  his  employees  generally 
(or  for  his  employees  generally  and  their  dependents) 
or  for  a  class  or  classes  of  his  employees  (or  for  a 
class  or  classes  of  his  employees  and  their  dependents), 
on  account  of  (l)  retirement,  or  (2)  sickness  or 
accident  disability,  or  (3)  medical  or  hospitalization 
expenses  in  connection  with  sickness  or  accident  dis- 
ability, or  (4)  death; 


"(d)  Any  payment  on  account  of  sickness  or 
accident  disability,  or  medical  or  hospitalization 
expenses  in  connection  with  sickness  or  accident 
disability,  made  by  an  employer  to,  or  on  behalf  of, 
an  employee  after  the  expiration  of  six  calendar 
months  following  the  last  calendar  month  in  which 
the  employee  worked  for  such  employer; 
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"(l)  Any  payment  (other  than  vacation  or  sick 
pay)  made  to  an  employee  after  the  month  in  which  he 
attains  retirement  age  (as  defined  in  section  416(a) 
of  this  title),  if  he  did  not  work  for  the  employer 
in  the  period  for  which  such  payment  is  made.  As 
used  in  this  subsection,  the  term  'sick  pay'  includes 
remuneration  for  service  in  the  employ  of  a  State,  a 
political  subdivision  (as  defined  in  Section  4l8(b) 
(2)  of  this  title)  of  a  State,  or  an  instrumentality 
of  two  or  more  States,  paid  to  an  employee  thereof 
for  a  period  during  which  he  was  absent  from  work 
because  of  sickness." 

Charter  Section  153  provides,  in  part: 

"...  The  civil  service  commission  by  rule  and 
subject  to  the  approval  of  the  board  of  supervisors 
by  ordinance,  shall  provide  for  leaves  of  absence, 
due  to  illness  or  disability,  which  leave  or  leaves 
may  be  cumulative,  if  not  used  as  authorized,  provided 
that  the  accumulated  unused  period  of  sick  leave  shall 
not  exceed  six  (6)  months,  regardless  of  length  of 
service,  ... 

The  Civil  Service  Commission  adopted  such  a  rule  (Rule  32, 
Rules  of  Civil  Service  Commission)  and  the  Board  of  Supervisors 
approved  said  rule  by  ordinance  (Ordinance  No.  7877  (Series  of  1939).) 

Therefore,  under  the  provisions  of  Sec.  209  of  the  Social 
Security  Act,  sick  pay  made  under  a  plan  or  system  does  not  consti- 
tute "wages"  (Sec.  209(b));  nor  does  sick  pay  made  after  the 
expiration  of  six  or  more  calendar  months  following  the  last  calendar 
month  in  which  the  employee  worked  for  the  employer  constitute 
"wages"  even  though  not  made  under  a  plan  or  system  (Sec.  209(d)); 
but  sick  pay  made  to  an  employee  after  the  month  in  which  such 
employee  attains  retirement  age,  i.e.,  age  62  for  women,  age  65  for 
men,  are  "wages"  if  such  employee  does  no  work  in  the  period  for 
which  such  payment  is  made  and  the  wages  are  not  excluded  under  Sec. 
209(b)  or  Sec.  209(d). 

Since  Charter  Section  153  provides  that  the  accumulated 
sick  leave  shall  not  exceed  six  (6)  months,  the  exclusion  set  forth 
in  Sec.  209(d)  is  inapplicable  in  our  case  and  the  applicability  of 
Sec.  209(b)  and  Sec.  209(i)  turns  on  the  question  whether  the  plan 
or  system  established  by  Rule  32  meets  the  requirements  set  forth  in 
Sec.  209(b). 
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In  this  regard,  I  have  been  advised  that  early  in  1951  when 
Social  Security  coverage  was  extended  to  include  employees  of  the 
Municipal  Railway  (Social  Security  Act,  Sec.  210(1 ))  the  question 
whether  sick  pajTnents  made  to  Municipal  Railway  employees  were 
"wages"  for  Social  Security  purposes  arose.  It  is  my  understanding 
that  the  Internal  Revenue  Service  reviewed  the  facts  under  which  such 
payments  are  made  and  issued  an  opinion  holding  that  such  payments 
were  made  under  a  "plan  or  system"  and  therefore  were  excluded  from 
"wages."  The  Social  Security  Administration  reached  a  similar  con- 
clusion in  a  case  involving  a  Municipal  Railway  employee,  Jacob 
Willman,  Social  Security  Account  Number  557-03-2608,  who  received 
sick  pay  from  March  12,  1951  through  May  31^  1951. 

However,  in  1956  the  Social  Security  Administration,  acting 
through  its  Division  of  Claims  Policy,  revised  its  instructions  con- 
cerning sick  pay  by  state  and  political  subdivisions.  The  revised 
instruction  reads  as  follows : 

"If  the  appropriation  from  which  the  payments 
are  made  is  directed  solely  to  salary  purposes,  and 
payments  are  from  the  regular  salary  account,  it  will 
usually  be  found  that  the  payments  are  not  made  on 
account  of  sickness,  but  as  regular  salary.  Such 
payments  would  be  'wages'  unless  excluded  under 
Section  209(1)."  (Social  Security  Administration 
Claims  Manual  Section  1473) 

It  is  my  understanding  that  a  special  "sick  pay"  fund,  into 
which  sums  would  be  paid  periodically  and  from  which  sick  pay  bene- 
fits would  be  disbursed,  has  never  been  created  for  City  and  County 
employees  generally  and  the  establishment  of  such  a  fund  is  not 
presently  contemplated  but  that  such  a  special  fund  has  been  created 
for  two  classes  of  employees,  viz:   certain  non-uniformed  per  diem 
personnel  of  the  Fire  Department  and  per  diem  personnel  of  the 
Municipal  Railway. 

In  1955>  Mrs.  Grace  W.  Gardner,  an  employee  of  the  City 
and  County  of  San  Francisco  (but  not  a  Municipal  Railway  employee), 
filed  an  application  for  widow's  Insurance  benefits  following  the 
death  of  her  husband,  George  M.  Gardner,  Social  Security  Account 
Number  553-20-2398.  Mrs.  Gardner  had  received  sick  pay  from  June  27, 
1955  until  September  5,  1955.  The  Social  Security  Administration, 
applying  the  rule  set  forth  hereinabove  in  its  revised  Instruction 
regarding  sick  pay,  ruled  that  the  payments  made  to  Mrs.  Gardner 
during  her  absence  from  work  due  to  illness,  although  made  under  a 
"plan  or  system,"  were  not  excluded  from  "wages"  by  Section  209(b) 
of  the  Social  Security  Act  since  the  appropriation  from  which  her 
payments  were  made  was  directed  solely  to  salary  purposes. 
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In  1957  the  Social  Security  Administration,  through  its 
Division  of  Claims  Policy,  issued  a  ruling  on  sick  payments  made  by 
the  City  and  County  of  San  Francisco,  which  reads  as  follows: 

"Payments  to  employees  during  illness  are  exclud- 
able under  Sees.  209(b)  and  (d)  only  if  they  are  made 
'on  account  of  sickness.'   A  governmental  entity  can 
make  payments  for  only  those  purposes  which  are 
authorized  by  law.  Generally,  a  governmental  entity 
is  authorized  to  make  payments  to  employees  for  salary 
purposes  only.  The  entity  would  need  specific  legal 
authority  in  order  to  make  a  payment  'on  account  of 
sickness.'   Hence,  when  a  payment  is  made  by  a  govern- 
mental entity  to  an  employee  while  he  is  sick,  from 
an  appropriation  directed  solely  to  salary  purposes, 
we  will  usually  find  that  the  payment  is  not  made  'on 
account  of  sickness,'   This  is  so  even  though  it  is 
shown  that  such  payments  are  customarily  made  or  that 
there  is  a  plan  under  which  the  entity  makes  such  pay- 
ments. It  is  only  when  the  facts  show  that  the  entity 
has  the  legal  authority  to  make  the  payments  'on 
account  of  sickness'  that  we  need  determine  the  appli- 
cability of  Sec.  209(b)  or  (d).  By  'legal'  authority 
we  mean  specific  enabling  legislation  in  the  state 
constitution,  city  charter,  city  ordinance,  etc. 
When  the  proper  state  official  states  that  the  pay- 
ment in  issue  is  made  from  an  appropriation  solely 
for  salary  purposes,  it  is  reasonable  to  assume  that 
there  is  no  such  enabling  legislation  and  that  the 
payments  are  not  sick  pay.  On  the  other  hand,  when 
the  proper  state  official  states  that  the  payment  is 
made  from  a  separate  fund  earmarked  for  sick  leave 
payments,  we  may  reasonably  assume  that  there  is 
such  enabling  legislation  and  that  the  payments  are 
sick  pay. 

"If  the  payment  was  made  to  an  employee  after 
the  attainment  of  retirement  age  for  a  pay  period 
during  which  he  did  not  work  and  it  was  not  made  'on 
account  of  sickness,'  then  the  exclusion  of  Sec. 
209(1)  is  applicable  to  such  payment.  Since  private 
employers  always  have  the  legal  power  to  make  payments 
'on  account  of  sickness'  we  can  at  once  determine  the 
nature  of  such  payments  without  any  inquiry  as  to 
whether  there  is  a  separate  fund  for  such  payments. 
A  determination  that  payments  made  during  illness 
constitute  'sick  pay'  in  the  case  of  a  private 
employer  may  not  be  valid  where  governmental  entities 
are  involved.  The  purpose  of  TI  144  is  to  identify  a 
sick  leave  payment  which  is  not  a  payment  of  'sick  pay' 
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within  the  meaning  of  Sees.  209(b)  or  (d)  in  order 
that  the  provisions  of  Sec.  209(i)  may  be  properly 
applied  when  such  pajonents  are  made  by  employers 
who  are  governmental  entities. 

"In  the  instant  cases.  Sec,  153  of  the  Charter 
of  the  City  and  County  of  San  Francisco  provides 
that  leaves  of  absence  to  its  officers  and  employees 
due  to  illness  or  disability  shall  be  governed  by 
rules  established  by  the  Civil  Service  Commission, 
subject  to  the  approval  by  the  Board  of  Supervisors 
by  ordinance.  Rule  32  of  the  Civil  Service  Commis- 
sion relating  to  sick  leave  with  pay  was  apparently 
approved  by  Ordinance  No.  7877,  effective  May  17,  1953. 
In  addition,  you  call  our  attention  to  an  opinion  by 
the  California  State  Court  apparently  holding  that 
sick  and  disability  payments  made  under  Sec.  153  of 
the  Charter  and  Rule  32  of  the  Civil  Service  Commis- 
sion to  employees  of  the  City  and  County  are  not  an 
element  of  the  compensation  of  such  employees.  Under 
these  circumstances,  the  payments  so  made  can  properly 
be  determined  to  be  made  'on  account  of  sickness'  in 
the  case  of  all  its  employees  without  regard  to  the 
establishment  of  separate  sick  leave  funds.  Since 
such  payments  are  made  under  a  sick  pay  plan  or 
system,  they  would  be  excludable  under  Sec.  209(b). 
Of  course,  under  the  latter  exclusion,  the  payments 
would  not  constitute  'earnings'  for  deductions  regard- 
less of  the  age  of  the  beneficiary.   It  is  only  under 
the  exclusion  of  Sec.  209(1 )  that  the  age  of  the 
employee  Is  material," 

This  determination  clearly  states  that  sick  payments  to 
all  city  and  county  employees  are  not  wages.  However,  the  ruling 
appears  to  contain  an  internal  contradiction  in  that,  after 
emphasizing  the  necessity  that  sick  payments  of  a  governmental 
entity  be  made  from  a  separate  appropriation  earmarked  for  such  pay- 
ments as  set  forth  in  the  revised  instructions  issued  in  1956,  it 
concludes  that  in  the  case  of  the  City  and  County  of  San  Francisco 
the  establishment  of  such  a  fund  is  unnecessary.   It  is  my  under- 
standing that  the  Social  Security  payment  center  office  has  limited 
this  ruling  to  cases  involving  employees  of  the  City  and  County  of 
San  Francisco,  only,  and  does  not  accept  it  as  a  precedent  for  cases 
involving  employees  of  other  governmental  entities  because  it  ignores 
the  basic  concept  that  sick  payments  must  be  made  from  a  separate 
appropriation. 

On  September  22,  1959,  the  OASDI  Division  of  the  State 
Employee *s  Retirement  System  issued  an  opinion  holding  that  sick 
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leave  pajmients  to  employees  of  the  City  and  County  of  San  Francisco 
were  not  "wages"  for  purposes  of  Social  Security.  They  based  this 
determination  upon  the  case  of  Adams  v.  City  and  County  of  San  Fran- 
cisco, 94  Cal.  App.  2d  586,  and  upon  the  1957  determination  of  the 
Social  Security  Administration,  supra.  However,  they  concluded  that, 
if  the  City  and  County  of  San  Francisco  wished,  they  would  request 
the  Federal  Government  to  review  their  1957  decision. 

The  Adams  case,  supra,  held  that  municipal  employees  in 
certain  crafts  whose  rate  of  pay  was  set  by  adopting  the  rate  of  pay 
fixed  by  such  crafts  by  collective  bargaining  agreements  in  private 
Industry  pursuant  to  Charter  Sec,  I5I.3,  were  entitled  to  the  sick 
and  disability  leaves  provided  for  all  City  employees  by  Charter 
Sec.  153  on  the  theory  that  such  benefits  were  in  the  nature  of 
"fringe  benefits"  and  not  an  element  of  the  "rate  of  pay"  provided 
for  in  Sec.  151.3.   It  did  not  hold  that  sick  pay  was  not  wages  but, 
on  the  contrary,  stated: 

"Sick  ,  .  .  pay  is  not  a  gratuity.   ...  It  is 
compensation  paid  to  an  employee  in  furtherance  of 
'working  conditions'  inuring  to  the  benefit  of  both 
employer  and  employee,  but  does  not  fall  within  the 
classification  of  'rate  of  pay.'"   (94  Cal.  App.  2d 
586,  596-597) 

This  conclusion  is  emphatically  emphasized  in  Moholy  v. 
United  States  [1955],  132  F.  Supp.  32,  a  tax  refund  suit,  in  which 
the  plaintiff  contended  that  payments  made  to  a  member  of  the  San 
Francisco  Fire  Department  for  a  period  of  thirty-five  (35)  days 
during  which  he  was  ill  with  bronchitis  and  unable  to  work  were  not 
wages,  citing  the  Adams  case  as  authority.  The  Court,  in  dismissing 
this  contention,  stated: 

"Two  points  remain  to  be  made.  Adams  v.  City 
and  County  of  San  Francisco,  1949,  94  Cal.  App.  2d 
586,  211  P.  2d  368,  371,  212  P.  2d  272,  did  not  hold 
that  payments  received  under  Section  153  were  not 
part  of  the  Wage  Contract.  The  question  there 
decided  was  that  the  words  '"such  rate  of  pay"'  used 
in  Section  151.3  of  the  Charter  did  not  include 
'sick  leave  and  disability  leave'  within  Section  153* 
but  did  include  the  schedules  of  compensation  recom- 
mended by  the  Civil  Service  Commission  after  investi- 
gation and  survey  and  based  upon  the  prevailing 
hourly  or  per  diem  rate  including  an  allowance  for 
annual  vacation  under  Section  15I  of  the  Charter. 
This  is  a  problem  of  construction  of  a  section  of 
the  City  Charter.  It  has  nothing  to  do  with  whether 
the  sick  leave  payments  are  wages."   (132  F.  Supp. 
32,  34) 
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Based  upon  the  foregoing  discussion  I  believe  that  the 
early  rulings  of  the  Social  Security  Administration  and  the  Inter- 
nal Revenue  Service  that  sick  pay  paid  by  the  Municipal  Railway 
to  per  diem  employees  is  under  a  plan  or  system  and  excluded 
from  "wages,"  are  sound  under  both  the  original  and  the  more 
recent  criteria,  but  that  sick  pay  paid  to  other  City  and  County 
employees  for  whom  no  separate  sick  pay  account  has  been  estab- 
lished should  not  be  excluded  from  "wages"  despite  the  1957 
ruling  of  the  Social  Security  Administration.  Accordingly, 
it  would  follow  that  sick  payments  made  to  a  non-Municipal 
Railway  per  diem  employee  after  the  month  in  which  such  employee 
attains  retirement  age  (65  years  for  men,  62  for  women)  would 
not  be  excluded  from  "wages"  under  Sec.  209 (i)  of  the  Social 
Security  Act. 

It  is  my  opinion,  and  you  are  so  advised,  that  sick 
leave  payments  made  to  non-Municipal  Railway  employees  consti- 
tute "wages"  under  the  provisions  of  the  Social  Security  Act 
but  that  sick  leave  payments  made  to  Municipal  Railway  per 
diem  employees  do  not  constitute  "wages." 

Accordingly,  it  is  my  suggestion  that  you  accept 
the  offer  tendered  by  the  OASDI  Division  of  the  State  Employee»s 
Retirement  System  in  their  letter  of  September  22,  1959,  and 
request  that  they  ask  the  Federal  Government  to  review  their 
previous  decision  on  this  question. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Harry  D.  Ross 
Controller 
109  City  Hall 
San  Francisco  2,  California 
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SUBJECT:   BOND  OF  TREASURER  OP  CITY  AND  COUNTY  OF  SAN  FRANCISCO; 
WHETHER  EFFECTIVE  AND  OBLIGATORY  REGARDING  HIS  ACTIVITY 
AS  TREASURER  OF  THE  SAN  FRANCISCO  BAY  AREA  RAPID 
TRANSIT  DISTRICT. 

Dear  Sir: 

I  have  received  your  following  request  for  opinion: 

REQUEST 

"May  I  have  your  opinion  as  to  whether 
or  not  the  bond  furnished  by  the  Treasurer 
of  the  City  and  County  of  San  Francisco  covers 
his  activities  as  Treasurer  of  the  San  Fran- 
cisco Bay  Area  Rapid  Transit  District." 

OPINION 

The  legislative  authorization  for  the  creation  and 
operation  of  the  San  Francisco  Bay  Area  Rapid  Transit  District 
is  found  (by  addition  in  1957)  in  Sections  285OO  through  2975O 
of  the  Public  Utilities  Code  of  the  State  of  California. 

By  definition  therein  contained  the  territory  making 
up  the  District  embraces  the  City  and  County  of  San  Francisco  and 
the  counties  of  Alameda ^  Contra  Costa,  Marin,  San  Francisco  and 
San  Mateo.   (Section  2860O. )   For  the  purposes  of  the  administra- 
tion of  said  law  it  is  stated  in  Section  28702  that  the  City  and 
County  of  San  Francisco  is  "both  a  city  and  a  county  for  the 
purpose  of  this  part." 

Section  28819  provides  as  follows: 

"The  district  shall  designate  the  treasurer 
and  the  auditor  or  controller  of  one  of  the 
counties  comprising  the  district  as  treasurer 
and  auditor  or  controller  for  the  district  and 
the  treasury  of  that  county  shall  be  designated 
the  depositary  for  district  funds  until  a  bonded 
indebtedness  is  authorized.   ..." 

No  procedure  is  prescribed  whereby  the  appointment  of 
the  treasurer  of  a  participating  county  will  be  made  so  that  he 
shall  serve  as  treasurer  of  the  District.   Apparently  with  the 
feeling  that  the  procedures  set  up  in  the  "Joint  Exercise  of 
Powers"  statute  provided  an  applicable  procedure  for  such  appoint- 
ment, the  city  and  county  and  the  directors  of  the  Rapid  Transit 
District  entered  into  a  contract  in  December  1957  whereby,  among 
other  things,  it  was  agreed  that  the  treasurer  of  the  city  and 
county  should  act  as  the  treasurer  of  the  Rapid  Transit  District. 
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The  execution  of  this  contract  was  authorized  by  ordinance  of  the 
Board  of  Supervisors  (Ordinance  No.  IO768  effective  Dec.  I8,  1957) 
and  it  was  further  provided  in  said  ordinance  that  the  treasury 
of  the  city  and  county  should  serve  as  the  treasury  of  the  District 
and  that  the  treasurer  of  the  city  and  county  was  authorized  and 
directed  to  act  in  the  capacity  and  perform  the  duties  of  treasurer 
for  the  District.   This  contract,  it  is  clear,  is  authorized  and 
sanctioned  by  the  provisions  of  the  Joint  Exercise  of  Powers  Act 
(Government  Code  Sections  65OO  through  6513)  and  the  provisions  of 
the  Public  Utilities  Code,  before  noted,  relating  to  the  government 
and  administration  of  the  San  Francisco  Bay  Area  Rapid  Transit 
District. 

The  bond  now  under  consideration  recites  that  the 
treasurer  and  the  bonding  company  "are  held  and  firmly  bound 
unto  the  CITY  AND  COUNTY  OF  SAN  FRANCISCO  AND  THE  STATE  OF  CALIF- 
ORNIA", and  recites  that  the  obligations  of  such  bond  obtain  to 
the  purpose  that  the  said  treasurer  "perform  each  and  all  official 
duties  required  of  him  by  law  at  the  time  this  bond  is  executed, 
and  also  such  additional  duties  as  may  be  imposed  upon  or  required 
of  him  by  any  existing  law  or  law  enacted  subsequently  to  the 
execution  of  this  bond."   (Of  course  the  said  bond,  with  identical 
language,  is  an  annual  one  and  the  bond  currently  effective  will 
expire  one  year  after  January  8,  1959-   However,  it  is  assumed 
that  one  identical  in  form,  as  has  been  the  custom  down  the  years, 
will  then  be  executed  for  another  one-year  period. ) 

There  can  be  no  question  but  that  the  "duties"  presently 
performed  by  the  treasurer  of  the  city  and  county  regarding  funds 
on  deposit  with  him  belonging  to  the  District  are  "official  duties 
required  of  him  by  law"  within  the  meaning  of  the  obligation 
paragraph  of  his  existing  bond.   This  is  by  reason  of  the  fact 
that  the  State  legislation  regulating  the  Bay  Area  Rapid  Transit 
District  demands  that  a  county  treasurer  act  as  treasurer  for  the 
District  and  by  reason  of  the  fact  that  the  Joint  Exercise  of 
Powers  Act  sets  up  a  procedure,  clearly  followed  in  the  instant 
case,  for  establishing  the  jointure  of  effort  with  regard  to  cus- 
tody of  District  funds  between  the  managing  board  of  the  District 
and  the  participating  county.   Further,  and  under  the  authority 
of  the  Rapid  Transit  District  statutes  and  the  Joint  Exercise  of 
Powers  Act,  the  Board  of  Supervisors  of  the  city  and  county,  by 
ordinance,  has  approved  the  concerned  contract  and  directed  that 
the  treasurer  of  the  city  and  county  act  as  treasurer  for  the  Dis- 
trict and  that  the  treasury  of  the  city  and  county  serve  as 
treasury  for  the  District.   Hence  the  conclusion  that  in  so  acting 
as  treasurer  for  the  District  the  treasurer  of  the  city  and  county 
is  performing  "official  duties  required  of  him  by  law"  within  the 
meaning  of  the  bond  language. 
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That  a  bond  given  by  a  county  officer  will  be  deemed 
fully  obligatory  upon  the  bondsman  for  actions  of  the  officer 
serving  in  a  dual  capacity,  as  county  officer  and  as  custodian 
of  funds  of  another  political  entity,  is  established  by  the  clear 
holding  in  County  of  San  Diego  v.  Croghan,  2  Cal .  App.  2d  494. 
Therein  the  court  considered  the  question  of  liability  of  the 
bondsman  of  the  San  Diego  County  tax  collector  who  was  by  law 
required  to  make,  in  addition,  collections  of  taxes  for  cities, 
irrigation  districts  and  school  districts  in  San  Diego  County. 
Concerning  the  issue  of  the  extent  of  liability  the  court  said 
the  following:   (pp.  497,  498) 

"The  duty  of  collecting  these  taxes  is 
imposed  by  law  upon  the  county  tax  collector. 
He  is  required  by  law  to  settle  with  the  county 
auditor  monthly  .  .  .  for  all  collections  and  pay 
all  moneys  collected  to  the  county  treasurer.  .  .  . 
The  county  is  the  lawful  custodian  of  these 
funds  and  must  disburse  them  in  accordance  with 
law.   (Citing  authority)   It  must  account  to 
the  various  political  subdivisions  for  the 
moneys  collected  for  their  use.   (Citing  author- 
ities. )   Tt  is  immaterial  in  this  case  whether 
the  county  is  a  trustee  of  the  tax  money  col- 
lected for  the  use  of  other  political  subdivi- 
sions or  merely  a  bailee  of  such  money.   It  was 
lawfully  collected  by  its  officer  and  the  money 
was  unlawfully  abstracted  by  someone  in  the  tax 
collector's  office.   It  did  not  belong  to  the 
tax  collector  or  his  deputies  and  he  is 
responsible  for  its  safekeeping  and  delivery 
into  the  county  treasury.   The  county,  whether 
a  trustee  or  bailee  of  the  money  of  other 
political  subdivisions,  may  require  the  return 
of  the  money.   ("Citing  authoritiesT)  A  political 
subdivision  may  sue  the  surety  on  the  bond,  col- 
lect the  money  misappropriated  and  disburse  the 
funds  so  collected  to  the  political  subdivisions 
lawfully  entitled  to  any  part  of  it.  (Citing 
authorities. }  .  i  7~^        (Emphasis  added . ) 

The  foregoing  rule  is  an  exemplification  of  the  principle 
well-established  in  the  law  of  trusts  and  bailments  to  the  effect 
that  one  having  custody  of  properties  as  a  trustee  or  as  a  bailee 
has  a  direct  right  of  action  against  another  who  is  responsible  for 
losses  sustained  by  depredations  against  the  entrusted  or  bailed 
properties.   (See  6  Am  Jur  400;  54  Am  Jur  454.) 
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For  all  of  the  reasons  expressed  above  it  is  my  opinion 
that  the  bond  of  the  treasurer  of  the  city  and  county  currently  in 
existence  will  cover  the  activities  of  said  treasurer  in  so  far  as 
is  concerned  the  performance  of  the  duties  presently  imposed  upon 
him  by  applicable  law  in  connection  with  his  performance  of  the 
role  of  treasurer  for  the  San  Francisco  Bay  Area  Rapid  Transit 
District. 

Respectfully  submlttedj 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  Harry  D.  Ross 
Controller 
109  City  Hall 
San  Francisco  2 
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